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To Solicitors, Executors, Trustees, 
and Private Owners wishing to 
dispose of Old Gold, Jewellery 
and Silver. 

We shall be pleased to place 
our long experience at your 
disposal and to submit offers. 


GARRARD & CO. LTD. 


Crown Jewellers 


formerly 
THE GOLDSMITHS & 
SILVERSMITHS COMPANY LTD 
OUR ONLY ADDRESS 
112 Regent Street London W.1 
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FOR SALE BY AUCTION 


On WEDNESDAY, 13th MAY, 1959, at the London Auction Mart, E.C.4, at 2.30 p.m. 


SURBITON 
12, 13 and 19 & 20 VICTORIA ROAD 
FOUR FREEHOLD SHOP INVESTMENTS 
Tenants include 
HUDSON BROS. Ltd. and J. He. DEWHURST Ltd. 
Let at low rentals, producing 
Per £1,325 Annum 
To be offered in four Lots 
Joint Auctioneers: A. G. BONSOR, STEVENS & CO., 
82 Eden Street, Kingston-on-Thames 
Solicitors ; Messrs. WILKINSON, HowLett & MOoRHOUSE 
14 Church Street, Kingston-on-Thames 


WEST END 


42 & 46, WEYMOUTH STREET, DURHAM 
W.1 


78, SADDLER STREET, 
Freehold Shop Investment 


Let to multiple firm of Dyers. 


RENT £550 per annum 
on 21 years’ full repairing and 
insuring lease. 


Leasehold Office Investment 
Let at low rental of 
£3,000 per annum 


Joint Auctioneers : 
ELLIOTT, SON & BOYTON, 
86-87 Wimpole Street, W.1 Solicitors : 
Messrs. BoSworTtH BAILEY Cox & Co. 
54 Newhall Street, Birmingham, 3 


Solicitors : 
Messrs. LirHGOW PEeprpeR & ELDRIDGE 
84 Wimpole Street, W.1 
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77 GROSVENOR ST., LONDON, W.1 


MAYfair 7666 


35 CASTLE ST., EDINBURGH, 2 
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Che Charterhouse Group Limited 


CHARTERHOUSE INDUSTRIAL DEVELOPMENT COMPANY LIMITED 
provides capital from its own resources 


and 


THE CHARTERHOUSE FINANCE CORPORATION LIMITED 


provides capital by public issue 


S. JAPHET & CO. LIMITED 


offers a complete merchant banking service 


30 ST. SWITHIN’S LANE, LONDON, E.C.4 


CHARTERHOUSE CANADA LIMITED 
TORONTO 


The Group has Associates in Australia and South Africa 














GORE-BROWNE’S | ESTABLISHED 1896 
HANDBOOK 


on the 


Formation, Management and Winding Up J. TREVOR & SONS 


of Joint Stock Companies 
(Sir Francis Gore-Browne, M.A., K.C.) ' 
Since 1866 when the first edition was published SURVEYORS AND VALUERS 


GORE-BROWNE’S HANDBOOK has been known as the 
unique one volume on Company Law and Practice 
The 

FORTY-FIRST EDITION Specialists in Shop Premises 


by - : 
; throughout the United Kingdom 


Philip James Sykes, M.A., Barrister-at-Law 
L. J. Morris Smith, Barrister-at-Law and property management 
Oliver Smith, Barrister-at-Law 
Stanley Borrie, Solicitor 
It is an authoritative work which covers its subject 


most satisfactorily and brings out quite a few points : = 
, eet TREVOR HOUSE 


which other works omit.—Solicitors’ Journal 


63/— net by post 65/6 58 GROSVENOR STREET, W.1! 


JORDAN & SONS LIMITED Telephone: MAYfair 8151 (13 lines) 


Company Registration Agents, Printers and Publishers 
116 CHANCERY LANE, LONDON, W.C.2 
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CURRENT TOPICS 


Post-War Credits 


THE Income Tax (Repayment of Post-War Credits) Bill 
has made rapid progress in Parliament. It received its 
third reading in the Lords last Tuesday, just one week after 
its third reading in the Commons. The Bill is the means by 
which the measures for expediting repayments, as announced 
in the Budget Statement, will be implemented. The altera- 
tions in qualifications for repayment are not set out in the 
Bill, however, as these will be effected by regulations to be 
made by the Treasury (subject to an affirmative resolution 
of the Commons), which will be so empowered under cll. 1 
and 5. The announced alterations include the reduction 
of the qualifying age limit for repayment (from 65 to 63 
for men and from 60 to 58 for women) ; repayment of credits 
belonging to beneficiaries of holders who have died, and 
repayment of credits upon the death of any holder ; repayment 
to holders belonging to certain categories of hardship, persons 
in receipt of National Assistance for a continuous period 
of twelve weeks ending after 7th April, persons then named 
in a register of blind persons required under statute to be kept 
by a local authority and persons then in receipt of constant 
attendance allowance or unemployability supplement under 
the War Pensions Instruments, the Industrial Injuries Acts 
or the Industrial Diseases (Benefit) Acts. These repayments 
are estimated to cost £71m. Provision is made by cl. 2 for 
the crediting of 2} per cent. interest, tax-free, on post-war 
credits not repaid before 1st November next, calculated from 
the beginning of next October with yearly rests. The interest 
may only be drawn when the credits are repaid and may not 
accrue for more than two months after the end of the earliest 
month in which repayment could have been claimed. Clause 3 
is designed to make statutory the title of building societies 
to post-war credits. 


Review of Truck Acts 


THE possibility of wages being paid by cheque is increased 
by the recommendations made last week by the Ministry of 
Labour’s National Joint Advisory Council. The Council has 
come to the conclusion that, although the Truck Acts contain 
valuable safeguards for workers which should not be aban- 
doned, they may no longer be beneficial in all respects. 
The Minister oF LABour put forward two suggestions to 
the Council. The first was that anyone employed under a 
contract of service should be permitted to have his wages 
paid directly into his banking account if he so requested in 
Writing not less than a week beforehand, and his employer 
agreed. The second was that where a worker was absent 
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through sickness or for reasons connected with his job, his 
wages might be paid by postal order or money order. The 
Council recommended the setting up of a small independent 
committee by the Minister of Labour to review the Truck 
Acts and recommend amendments thereto. The committee, 
which will be appointed, will accept evidence of interested 
parties. The Trades Union Congress is represented on the 
Council and these recommendations indicate a modification 
of the opposition to payment of wages by cheque previously 
shown by the Congress. 


Summary Dismissal 


In Spain v. Arnott (1817), 2 Stark. 256, Lord Ellenborough 
found that in the case of a yearly servant, “ after a refusal 
on the part of the servant to perform his work, the master 
is not bound to keep him on as a burthensome and useless 
servant to the end of the year.’ In his judgment in Turner 
v. Mason (1845), 14 M. & W. 112, Parke, B., took the words 
of Lord Ellenborough to mean that “ the wilful disobedience 
of any lawful order of the master is a good cause of discharge ”’ 
of the contract of service. However, in Laws v. London 
Chronicle (Indicator Newspapers), Ltd. (1959), The Times, 
23rd April, the Court of Appeal took the view that it was 
going too far to say that every act of disobedience to a lawful 
order entitled the employer to dismiss the servant without 
notice. The MASTER OF THE ROLLS was of the opinion that 
summary dismissal was justified only where the conduct of 
the servant was such as to show that he had disregarded the 
essential conditions of the contract of service but, for this 
reason, his lordship conceded that summary dismissal was 
normally justified where the servant had wilfully disobeyed 
an order. In Laws’ case, an action for damages for wrongful 
dismissal, it was held that the conduct of the plaintiff 
did not amount to such a wilful disobedience of an order as 
justified the defendant employer saying to her: “I treat 
the contract as ended and summarily dismiss you.” 


Forging a Will 


Ir is our impression that there are few prosecutions under 
s. 2 (1) (a) of the Forgery Act, 1913, for forging “‘ any will, 
codicil or other testamentary document either of a dead or 
of a living person,” but recently at Norwich the son of a 
deceased was sent for trial charged with that offence in 
respect of a will which he maintained had been executed by his 
father. It seems that it is no defence for the accused to show 
that the will alleged to have been forged has been admitted to 
probate. Authority for this may be found in R. v. Buttery 
(1818), Russ. & Ry. 342, where nine judges were unanimous 
in upholding the overruling of a contention that as probate 
of the will which the prisoners were alleged to have forged 
had been granted and remained unrevoked, it was conclusive 
evidence of the validity of the will. A point of practical 
importance in relation to a will which is alleged to have been 
forged was resolved by R. v. Jones (1846), 1 Den. 166. In 
that case the accused put a forged will into his solicitor’s 
hands ostensibly for the purpose of seeking professional 
advice, but in reality in the hope that the solicitor would act 
upon it. It was held that the will had not been given to the 
solicitor in professional confidence and that the rule as to 
privileged communications between solicitor and client did 
not apply. It is also an offence under s. 2 (1) (a) of the 
1913 Act to forge “ any probate or letters of administration, 
whether with or without the will annexed.” 
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Privilege for Parsons ? 


STATEMENTS are said to be absolutely privileged when no 
action will lie in respect of them no matter how false and 
defamatory or even malicious they may be. Such privilege 
exists, ¢nter alia, in the case of statements made in the course 
of and with reference to judicial proceedings by a judge, 
member of a jury, party, witness or advocate and in respect 
of statements made in Parliament by a member of either 
House. The recent case of Harris v. Collins (1959), The Times, 
17th April, an action for slander by three members of the 
League of Empire Loyalists against the Rev. Canon Joun 
COLLINS in respect of implications made in the course of a 
sermon preached in St. Paul’s Cathedral, prompted Mr. Crcit 
BINNEY to write to The Times (21st April) to suggest that the 
law of defamation should be amended as “ absolute privilege 
ought to apply to a sermon preached in an Anglican church, 
or at least to one preached in a cathedral.”” We do not agree. 
As it stands, the law provides that no action may be brought 
for the publication of a defamatory statement if the defendant 
pleads and proves that it is true as “ the law will not permit 
a man to recover damages in respect of an injury to a character 
which he either does not, or ought not to, possess’ (per 
Littledale, J., in M’Pherson v. Daniels (1829), 10 B. & C. 263). 
In view of this, it cannot be said that the law imposes unreason- 
able restraint upon pulpit utterances, even upon those of 
such a courageous and forthright preacher as Canon Collins. 
It has been said that “a strong and faithful pulpit is no mean 
safeguard of a nation’s life.’ This is true, but the meaning 
of ‘‘ faithful ’’’ must include “ true to fact,”’ and the maker of 
a statement which satisfies this requirement is already 
adequately protected by the law. 


Sheep and Dogs 


A RECENT case in the Amersham County Court has reminded 
us that this is the time of the year when solicitors are most 
likely to be asked to advise as to the liability of a farmer who 
has shot or otherwise destroyed a dog which was worrying 
his sheep. In that particular case a dog breeder brought an 
unsuccessful action against a farmer who had shot and killed 
three pedigree boxer dogs by which his sheep had _ been 
attacked. The principles to be applied in such circumstances 
were determined by the Court of Appeal in Cresswell v. Sirl 
(1948] 1 K.B. 241! Their lordships found that the onus of 
proof is on the farmer to justify the preventive measure of 
shooting the attacking dog. In order to discharge this 
burden he is required to establish two propositions : firstly, 
that at the time of the shooting the dog was either (a) actually 
attacking the animals in question, or ()) if left at large would 
renew the attack so that the animals would be left presently 
subject to real and imminent danger unless renewal was 
prevented, and, secondly, that either (a) there was no practical 
means, Other than shooting, of stopping the present attack or 
preventing such renewal, or (4) that the farmer, having regard 
to all the circumstances in which he found himself, acted 
reasonably in regarding the shooting as necessary for the 
protection of the animals against attack or renewed attack. 
The owner of a dog which has been shot by a farmer may 
not only find that he is unable to maintain an action for 
damages in respect of his loss. The Dogs (Protection of 


Livestock) Act, 1953, provides for the summary punishment 
of a person whose dog worries livestock on agricultural land 
and, without proof of scienter, an owner of a dog may be 
liable for injury done to any cattle or poultry by that dog 
(s. 1 (1), (3) of the Dogs Act, 1906, as amended. 
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THE FINANCE BILL 


Customs and excise 

The licensed trade 

The current Finance Bill at least begins in a cheerful, 
indeed convivial, manner in that the table of clauses com- 
mences: “‘ Clause 1. Beer.’ The effect of cl. 1 so far as the 
consumer is concerned is that beer becomes cheaper by 2d. per 
pint. Clause 2 is also concerned with the licensed trade and it 
reduces the excise duty on a licence to deal in liquor whole- 
sale to a flat rate of £5 and the excise duty on a licence to deal 
in liquor retail to sums which do not exceed {5 for an on-licence 
and £2 for an off-licence. Previously the retailers’ licences 
were a great deal more expensive and were calculated upon an 
elaborate formula based upon a notional annual value of the 
premises concerned. Clause 3 provides for some com- 
paratively minor reliefs in the case of retailers’ licences and 
cl. 4 imposes an obligation upon registered clubs to take out 
an excise licence the duty upon which will be £5. Clause 5 
abolishes monopoly payments on the grant of justices’ on- 
licences for the sale of liquor—a very substantial and con- 
siderable relief for anyone who is applying for a new such 
licence. 


Miscellaneous 

Clause 6 relates to a rebate on heavy oil. A rebate of duty 
is allowed on heavy oil imported for home use other than 
as fuel for certain vehicles and cl. 6 proposes changes in the 
class of vehicles concerned and defines in what circumstances 
heavy oil may be said to be used as fuel therein. Clauses 7 
and 8 are concerned respectively with colonial sugar and 
herrings imported for conversion into fish meal and oil. 
Clause 9 proposes that after 30th September, 1959, an annual 
licence duty will be payable, not only as at present in respect 
of the use of a mechanically-propelled vehicle on the public 
roads, but also in respect of the keeping of the mechanically- 
propelled vehicle on those public roads whether it is in use or 
not. Clause 10 proposes substantial reliefs in licence duty in 
respect of commercial passenger-carrying vehicles. Clause 11 
proposes that agricultural tractors shall not be required to be 
charged with the licence duty applicable to a goods vehicle 
by reason of its being adapted to carry certain categories of 
goods within five miles of its owner’s farm. Clause 10 is 
effective from 8th April, 1959, and cl. 11 on 1st October, 1959. 


Purchase tax 


By cl. 12 it is proposed that as from 8th April, 1959, goods 
previously charged with purchase tax at 60 per cent., 30 per 
cent. and 15 per cent. shall be charged with purchase tax at 
50 per cent., 25 per cent. and 124 per cent. No alteration is 
made in the case of goods chargeable at the rate of 5 per cent. 
By cl. 13 it is proposed that television picture tubes and road 
vehicle chassis shall be relieved from purchase tax. 


Income tax: Rates and personal relief 


By cl. 14 it is proposed that the standard rate of income 
tax for 1959-60 shall be reduced to 7s. 9d. in the pound with 
a proviso that deductions under the P.A.Y.E. system will 
continue to be effected at 8s. 6d. in the pound until 
8th June, 1959, when the necessary adjustment will be made. 
The reintroduction, after twenty-two years, of an odd 3d. in 
the standard rate necessitates an amendment to the Income 
Tax Act, 1952, s. 486. That is the enactment which reduces 
certain free-of-tax annuities, etc., by a fraction based upon the 


number of sixpences by which the standard rate of income tax 
exceeds 5s. 6d. It is now necessary to alter it so that the 
fraction depends upon the number of threepences by which 
the standard rate exceeds 5s. 6d. By cl. 15 it is proposed 
that rates of surtax shall remain unaltered. Clause 16 is 
concerned with the reduced rates and proposes that they 
be 1s. 9d. on the first £60 of taxable income, 4s. 3d. on the 
next £150 of taxable income and 6s. 3d. on the next £150 
of taxable income. 

Clause 16 also proposes alterations in certain marginal 
reliefs. If the taxable income of any taxpayer, whatever 
his age, does not exceed £300 he may claim relief of two- 
ninths thereof whether that income is earned or not. A 
taxpayer whose income falls between £300 and {£400 may 
elect to be charged as though his income were £300, paying 
an additional sum equal to nine-twentieths of the excess over 
£300. It is proposed that this election should be available to 
individuals whose income does not exceed £405 rather than 
£400 and that the additional sum be two-fifths rather than 
nine-twentieths of the excess. 

A married man who, or whose wife, is over 65 years of age 
during any part of the year of assessment and who is entitled 
to the higher (married man’s) personal relief and whose 
income does not exceed £440 is exempt from tax and where 
his income does not exceed £495 his liability is limited to 
one-half of the amount of the excess of his income over 
£440. It is now proposed that his liability be limited to 
nine-twentieths of that excess. 

If an individual is over sixty-five years of age at any time 
during the year of assessment and if that individual’s income 
does not exceed £800, an allowance of two-ninths may be 
claimed whether that income is earned income or not. Where 
the income does not greatly exceed {800 the taxpayer may 
elect to be charged as though his income were £800, paying 
an additional sum equal to three-fifths of the excess over 
£800. It is now proposed that the additional sum be eleven- 
twentieths of that excess. 


Investment allowances 


Clause 17 effects a reintroduction of investment allowances 
which were suspended as regards most capital expenditure 
by the Finance Act, 1956, s. 15. It will be recalled that the 
great difference between an investment allowance and an 
initial allowance is that the former is not taken into account 
in computing the written-down value of the asset for the 
purposes of annual allowances whilst the latter is. Therefore, 
if no investment allowance is available the taxpayer will 
over the period of time in which the asset is employed in 
trade obtain deduction against his taxable income of 100 per 
cent. of his expenditure thereon less any residual scrap or 
sale value. Where an investment allowance is to be had he 
will obtain a deduction of 110 or 120 per cent. thereof depending 
upon the amount of the investment allowance applicable to 
that particular type of asset. This can produce a most 
peculiar result in that a person trading on his own account 
chargeable with income tax and surtax at the highest com- 
bined rate of 17s. 9d. over the whole life of the asset can 
actually make a clear profit out of the Commissioners of 
Inland Revenue. When investment allowances were pre- 
viously available they were in substitution for initial allowance; 
if the taxpayer claimed the one he did not get the other. 
It is now proposed, however, that in the case of capital 
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expenditure incurred after 7th April, 1959, the taxpayer 
may have his investment allowance, which in the case of 
industrial buildings or structures will be 10 per cent., and 
in the case of plant or machinery will be 20 per cent., and 
may, in addition, have an initial allowance which in the case 
of expenditure on industrial buildings or structures will be 
5 per cent. and in the case of plant or machinery will be 
10 per cent. There are special provisions relating to expendi- 
ture on mines, oil wells and dredging, but it is not thought 
that these are of any general interest. 


Bond-washing 

Clauses 18 to 21 contain elaborate provisions relating to 
the taxation of some, but not all, persons who may purchase 
stocks or shares or securities cum dividend and _ shortly 
afterwards sell them ex dividend. Let it be observed in the 
first place that these proposals apply only to persons carrying 
on a trade of dealing in securities, persons such as charities 
or pension funds entitled to any exemption from income tax, 
and, to a limited extent, persons who are engaged in trade 
other than that of dealing in securities. It is not proposed 
to consider these proposals, which occupy four pages, in 
very great detail because experience over the last few years 
has shown that in the case of this type of provision that which 
appears in the first printing of the Finance Bill may bear 
little resemblance to that which emerges as the Finance Act. 

In short, the proposals are to apply (i) to any case where the 
taxpayer concerned purchases and sells the securities concerned 
within a period of one month, and (ii) to any case in which 
the taxpayer purchases and sells the securities not within 
one month but within six months and it is not shown to the 
satisfaction of the Commissioners of Inland Revenue (which 
is a much more difficult task than showing to the satisfaction 
of the court because the Commissioners are judge and ‘jury 
in their own cause) that the purchase and sale were each 
effected at the current market price and that the sale was 
not effected in pursuance of an arrangement made at or before 
the time of the purchase. Thus the proposals do not apply 
at all where the purchase and sale are separated by a period 
of six months or more, but when the sale is effected in pursuance 
of an option the appropriate date will be that of the acquisition 
of the option and not that of the completion of the sale. 
There is also a provision that where there is a purchase of 
securities and a sale of similar securities, the sale of the 
similar securities will be treated as equivalent to the sale 
of those bought. The interesting thing about this provision 
is that in order to equate the one with the other it gives 
for the first time statutory recognition to the L.I.F.O. 
(last in, first out) principle. 

It is proposed by cl. 19 that, where the trader is not a 
member of a Stock Exchange and is not carrying on the trade 
of a discount house, but is carrying on a trade consisting of 
or comprising dealings in securities, in computing the profits 
of that trade, the price paid by him for the securities is to 
be reduced by a sum more or less elaborately computed as 
provided in Sched. VI, which sum is supposed to be on account 
of the dividend or interest which he receives. There is an 
exemption in the case of transactions within the Income 
Tax Act, 1952, s. 203 (3). It is proposed by cl. 20 that where 
a person effecting the purchase and sale is entitled to any 
exemption from income tax that exemption will be restricted 
by an amount equal to a sum computed in accordance with 
the provisions of the same Sched. VI. It is proposed by 


cl. 21 that where the person effecting the purchase and sale 
is carrying on a trade other than one of those mentioned in 
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cl. 19, and where he sustains a loss in that trade which may 
be set against the aggregate amount of his income, the 
aggregate amount of that income will be computed after 
deducting an amount computed by reference to Sched. VI. 


Irish dividend stripping 


sy cl. 22 it is proposed that the Double Taxation Agreement 
with Eire be included in s, 349 (2) of the Income Tax Act, 1952, 
to take into account some recondite provisions appearing in 
the United Kingdom Finance (No. 2) Act, 1955, s. 4 (2), and 
the Irish Republican Finance Act, 1958, all of which relate 
to the purchases and sales of securities by traders or persons 
exempted from tax. 

Stamp duties 

Clause 23 is concerned with stamp duty upon policies of 
insurance other than policies of life assurance. It proposes 
that in the case of documents executed after the beginning 
of August, 1959, all such policies be lumped together and 
charged with a stamp duty of 6d. and that certain minor 
consequential amendments be made. 


Corporation duty 

Clause 24 proposes the repeal as from 5th April, 1959, of 
corporation duty, which is a tax which has heretofore been 
payable by certain bodies corporate other than registered 
companies, and which has long ceased to yield any significant 
harvest of revenue. 

Profits tax 

In the case of director-controlled companies the amount 
of directors’ remuneration which can be deducted in computing 
the profits of a company for profits tax purposes is limited 
so that the total of such remuneration may in no case exceed 
£15,000: subject to that overriding figure it may be the 
greater of 15 per cent. of the profits or a fixed sum, which 
depends upon the number of whole-time service directors 
that there may be during the greater part of the chargeable 
accounting period. It is now proposed that in respect of 
chargeable accounting periods ending after 31st March, 1959, 
the amounts so allowed shall be increased so that subject to 
the overriding limit of £15,000, the directors’ remuneration 
may amount to— 


15 per cent. of the profits computed before making any 
deduction for the remuneration of directors other than 
whole-time service directors ; or 
£3,000 ; or 
where there are for more than half the chargeable 
accounting period two whole-time service directors, £5,000 ; 
or 
where there are for more than half the chargeable 
accounting period three whole-time service directors, 
£7,000 ; or 
where there are for more than half the chargeable 
accounting period four or more whole-time service directors, 
£9,000. 
All cases are subject to a limitation upon the amount that 
any individual director may receive so that there may not be 
deducted more than £3,000 in respect of the remuneration 
of the highest paid director nor more than £2,000 in respect 
of any other director. 
Estate duty 

The Finance Act, 1894, s. 2 (1) (c), incorporating the 

Customs and Inland Revenue Act, 1881, s. 38 (2), as amended 
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by the Customs and Inland Revenue Act, 1889, s. 11, imposes 
a charge of estate duty upon— 


“|, money received under a policy of insurance effected 
by any person . . . on his life where the policy is wholly 
kept up by him for the benefit of a donee whether nominee 
or assignee or a part of such money in proportion to the 
premiums paid by him where the policy is partly kept up 
by him for such benefit.” 

By the Finance Act, 1948, s. 76, a policy is deemed to have 
been effected by the deceased and premiums are deemed to 
have been paid by the deceased if the policy has been effected 
under a settlement made by the deceased or if premiums 
have been paid out of funds settled by him. There is a certain 
amount of useful case law on this provision of which may be men- 
tioned Barclays Bank, Ltd. v. Attorney-General {1944} A.C. 372, 
wherein it appears from the dictum of Lord Wright at p. 379 
that this head of charge has no application to single premium 
policies on the simple ground that they are never kept up 
but are “‘ up” from their inception ; Re D’Avigdor-Goldsmid 
(1951) Ch. 1038, where it was held that if a policy is assigned 
for either valuable or good consideration the assignee is not 
a donee for the purpose of this provision ; and Lord Advocate 
v. Inztevar Estates |1932} A.C. 402, which settled the amount of 
the charge where the policy had been only partly kept up by the 
deceased. An unexpected effect of the provision was found in 
Re Hodge’s Policy [1958| Ch. 239 when it became apparent 
that if the deceased paid premiums on a policy until such 
time as it became fully paid up, and then assigned that fully 
paid up policy to a donee, the policy moneys were charged 
with duty on the death of the deceased even though that 
gift might have been effected twenty-five or more years 
before his death : it was thought that this result was unusually 
unjust even for an estate duty provision and cl. 26 is designed 
to ameliorate the position. 

The draftsman is to be congratulated in that he does not 
attempt to amend the old law. He repeals it entirely and 
starts afresh by equating the payment of premiums to the 
making of a gift. It is proposed that where, by way of gift, 
a person pays a premium under a policy of assurance on his 
life in circumstances where the payment does not of itself 
fall to be treated for estate duty purposes as a gift of money 
and where either that person has assigned the policy to a 
donee or alternatively the premium otherwise operates to 
keep up the policy for the benefit of the donee then, for estate 
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duty purposes, the payment of the premium is to be treated 
as a gift to the donee of rights under the policy which will be 
valued for estate duty purposes at a value equal to the 
proportion of the value of the policy which the amount of the 
premium bears to the aggregate amount of all relevant 
premiums. Where the deceased has assigned a policy such as 
would previously have been brought into charge by the 
Finance Act, 1894, s. 2 (1) (c), that, too, is to be treated as a 
gift of rights under the policy to be valued at a value equal 
to the proportion of the value of the policy which the aggregate 
amount of all premiums paid under the policy before the assign- 
ment bears to the aggregate amount of all relevant premiums. 


For the purpose of this enactment the value of the policy 
if the donee retains the benefit of it on the death of the 
deceased is the policy moneys receivable and, if the donee 
has surrendered or disposed of it, is either its surrender value, 
or the consideration received by the donee, or the market 
value of the policy, according to the circumstances. The 
“relevant premiums ”’ means, where the donee has retained 
the benefit of the policy, all the premiums paid before its 
maturity or, where he has parted with it, all the premiums 
paid before he has so parted with it. 

The effect appears to be that if the deceased for many years 
keeps up a policy on his life and then assigns it by way of 
gift to the donee, who retains it until maturity, himself paying 
the premiums falling due after the assignment, estate duty 
will be charged on the death of the deceased within five 
years of the assignment on the proportion of the policy 
moneys which corresponds to the proportion which the 
premiums paid before the assignment bear to the total of 
premiums paid throughout the life of the policy. On the 
death of the deceased after the lapse of five years no duty 
will be payable. If the deceased in addition to such an 
assignment as is mentioned above pays some or all of the 
premiums falling due after the gift, duty will be charged 
upon an additional proportion of the policy moneys ascertained 
by reference to the number of premiums so paid by the 
deceased within five years of his death. If the donee does 
not retain the policy until maturity there will be substituted 
for the figure of policy moneys cither the amount received 
by the donee or the market value of the policy when he 
parted with it (depending upon whether he sold or surrendered 
it or gave it away) and premiums falling due after the donee 
parts with the benefit will be ignored for all ptirposes. 

G. B. G. 


“THE SOLICITORS’ JOURNAL,” 30th APRIL, 1859 


On the 30th April, 1859, THE Soricirors’ JOURNAL noted : 
“The Parliamentary return which will be found below is the 
best proof how just is the feeling of disappointment which has 
been entertained by the profession and the public generally . . . 
in respect of the shortcomings of the Divorce Court. The public 
indeed were perhaps scarcely prepared to learn how great is the 
arrear of cases of dissolution of marriage which there is no 
immediate prospect of having decided. Sir C. Cresswell, the 
other day, intimated that some remedy will be found before long: 
He gave no hint whether it was to consist of a new arrangement 
with his Common Law co-adjudicators or in the creation of 


Wills and 


Mr. Henwood Guy, solicitor, of London, left £62,942 net. 
Mr. Claude Henry Hornby, solicitor, of London, left £29,569. 


2 


The following 


another permanent member of the new Court. 
1858, 


is the substance of the return ...: Since January, 
288 petitions have been filed for divorce, 184 of them by husbands 
and 104 by wives, 37 dissolutions of marriage were decreed and 
six petitions were refused ; 143 cases were undefended ; 134 cases 
were set down for trial at the date of the return; 165 were 
appointed to be tried by the full court without juries ; 24 by 
the full court with juries; and 13 by the judge ordinary and 
jury. The petitions for judicial separation were 105—8 by 
husbands and 97 by wives. Of these 28 were decreed and 
3 refused ; 15 were undefended and 6 are now down for trial.” 


Bequests 
Mr. Rk. R. L. James, solicitor, of Worthing, left £71,827 net. 


Mr. Lewis Rhodes, solicitor, of Halifax, left £31,581 net. 





340 [Vol. 103] 


“ The Solicitors’ Journal ” 
Friday, May 1, 1959 


INSINCERITY 


‘He who comes to Equity must come with clean hands,” 
but in the Divorce Division the necessity for purity seems to 
go further than the extremities : the petitioner must in every 
case show an urgent sense of grievance and in nullity cases 
his motives must be so lofty that he cannot even be held 
guilty of what might be thought one of the more venial sins 
in a litigant—insincerity. What insincerity means in this 
context has never been defined and the lack of understanding 
of its meaning is underlined by the fact that during the last 
decade in every case on “insincerity ’’ which has gone 
to the Court of Appeal, the trial judge had been overruled. 
Lack of sincerity is, like the petitioner’s adultery in divorce, 
only a discretionary bar in nullity suits and it is therefore 
difficult to discover any hard and fast rule for its application, 
because every judge can have his own private rules and, 
provided he does not exercise his discretion unjudicially, his 
decision will not be interfered with on appeal. That judges 
can exercise this discretion unjudicially is clear from the 
number of cases at first instance which have been overruled. 


Recent cases 

This uncertainty is always the bugbear of the discretionary 
bars : for once precedent is little guide to the practitioner and 
he can only advise his client in vague terms after a considera- 
tion of the authorities, and perhaps after weighing up the 
contradictory views of several judges. Fortunately two 
recent cases in which there was full argument, and in which 
the judgments examined all the available authorities, give an 
opportunity to examine the present attitude of the courts to 
insincerity as a bar to a decree of nullity. In Scott v. Scott 
(otherwise Fone) (1959; 2 W.L.R. 497n ; p. 313, ante (which 
was applied in Morgan v. Morgan (otherwise Ransom) {1959) 
2 W.L.R. 487; p. 313, ante) the parties, middle-aged at the 
time of the marriage, had come to an understanding before- 
hand that the husband would not insist on intercourse in 
view of the wife’s apparently settled distaste for sexual 
relations, although he did indeed express the hope that he 
would eventually be able to persuade her to change her 
attitude. During the first year he made several attempts at 
intercourse and discussed the matter with her, but the idea 
remained distasteful to her and for four years he genuinely 
accepted the marriage as one of sharing life without the 
sexual element. It was only when he began an association 
with another woman that he took any steps to dissolve the 
marriage, or indeed made any open complaint. 

At the trial it was common ground that the marriage had 
never been consummated, and Sachs, J., held that, although 
there was wilful refusal by the wife, the non-consummation 
was not in law “ owing to” that refusal because it was induced 
by the pre-marital understanding. Furthermore, he held 
that this was a case in which the discretionary bar of 
insincerity must be applied because the husband had 
approbated the marriage. The interest of the case is in this 
latter decision. The learned judge analysed the exact nature 
of the bar in great detail and concluded that, although it 
was described as an estoppel in the early cases (see the 
oft-quoted words of Lord Selbourne, L.C., in G. v. AT. (1885), 
10 App. Cas. 171, at p. 186), it is not necessary for all the 
ingredients of an estoppel im pais to be present: conduct 
which would not amount to an estoppel in the generally-used 
sense may raise the bar. All that is necessary is that the 
petitioning spouse shall with full knowledge of the legal 


position have committed an act or followed a course of 
conduct which can be held to indicate approbation of the 
marriage. Examples of such conduct are living for a long 
time together with mutual acceptance of the married state, 
taking pecuniary benefits from the marriage (Tindall v. 
Tindall |1953\ 1 All E.R. 139), adopting a child or indulging 
in artificial insemination (W. v. W. {1952} 1 All E.R. 858). 


Principles binding on the court 


From an examination of all the recent cases in the Court of 
Appeal, including Tindall v. Tindall and W. v. W., Sachs, J., 
extracted certain principles which, he concluded, must bind 
a court of first instance in the application of this discretionary 
bar. Since these principles, as expressed with great lucidity 
in the judgment, are the best available guide to this thorny 
problem they are here set out in full :— 

(i) the remedy sought is a personal one as between 
husband and wife, and it is to the conduct between these 
two that the court should look ; 

(il) it is the overt words and acts of the husband that 
should be looked at and these should be judged by their 
own nature and declared intention, without regard to 
concealed thoughts ; 

(iii) the mere fact that a long time has elapsed between 
the date of the marriage and the date on which proceedings 
were commenced does not of itself constitute a bar ; 

(iv) the mere fact that each party continues to share, 
while under the same matrimonial roof, the normal mutual 
domestic services derivable from a joint establishment 
does not in itself constitute a bar ; 

(v) the mere receipt of financial benefits does not of 
itself constitute a bar ; 

(vi) if the [present] facts do constitute a bar, it is a 
discretionary and not an absolute bar. 

Although (vi) conveniently leaves the question as wide 
open as ever, these few words are probably the best summary 
of the law at present available and they should be a useful 
guide. Applying them to the particular facts of Scoét v. 
Scott, the learned judge held that the acceptance of the 
marriage had been such as to raise the bar of insincerity: 
although the agreement not to have intercourse was 
unenforceable because it was contrary to public policy, the 
pre-marital understanding between the parties, combined 
with the husband’s placid acceptance of the situation without 
complaint for four years, were sufficient to bring the case 
within the principles enunciated above. 


Importance of delay as element in approbation 

even with the guidance of the judgment in this case, it 
will remain difficult to assess the importance of delay as an 
element in approbation or insincerity. By itself it is no bar, 
as we have seen, but it may well be important evidence of a 
lack of “ impatience under a sense of wrong and a reasonable 
activity in complaint and redress’’ which are essential to 
any successful petition in the Divorce Division whether for 
nullity or dissolution. Delay may also indicate such a degree 
of acceptance of the marriage as would make it inequitable 
to grant a decree of nullity, since the respondent spouse must 
be held to have altered his or her position as a result of such 
acceptance. But delay can only be effective to raise the bar 
if it occurred after the petitioner knew of the legal position. 
This does not, of course, mean that he must know the wording 
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or effect of s. 8 of the Matrimonial Causes Act, 1950, but if 
he is an intelligent person who could reasonably be expected 
to know, however vaguely, his legal rights, or if he is in 
such a position in life that legal advice is readily available 
to him, it will be assumed that he had such knowledge—what 
might be described as “constructive notice” of the law. 
There is, after all, a rebuttable presumption of knowledge of 
the law and definite evidence will be required to displace this 
presumption ; this may not be a difficult matter for an 
ignorant litigant, but for an educated man in a position of 
responsibility it will be almost an impossibility. 


Motive for presenting, petition immaterial 


It is important to stress that the petitioner’s interest in 
another woman played no part, at least on the face of the 
judgment, in the decision in the Scott case and it can be 
accepted that the motive for presenting the petition is of no 
importance provided that there has been no approbation of 
the marriage. Somewhat surprisingly, perhaps, insincerity 
does not include the desire for freedom in order to contract 
a marriage elsewhere. Of course, if a petitioner says, in 
effect, ‘“‘ I was quite happy with this unconsummated marriage 
until my passions were stirred by another woman,”’ then he 
will probably not succeed, but he would have achieved the 
same result if he had said that his acceptance of the marriage 
had persisted until he read “ Lolita ” and developed a passion 
for young girls, or until he was seized with the desire to become 
a Buddhist monk. In other words, the material factor is 
what happened before his decision to petition for nullity, not 
the motive for that decision. 


In Morgan v. Morgan the husband petitioner was incurably 
impotent at the time of the marriage, but he did not know 
this until later and the marriage was entered into on the basis 
of companionship, the husband being sixty-seven and the wife 
fifty-four years of age. Having held that a mental reservation 
not to consummate the marriage could not invalidate a 
marriage that had been duly celebrated, Mr. Commissioner 
Latey, Q.C., followed the principles laid down in the judgment 
in Scott v. Scott: he particularly relied on the second of these 
principles—that the overt words and acts, not the concealed 
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thoughts, of the petitioner must be looked at in order to decide 
whether or not there has been approbation. He also examined 
the position of an elderly husband petitioning for nullity on 
the ground of his own impotence ; he rejected the argument 
that the well-known words of Sir John Nicholl in Brown v. 
Brown (1828), 2 Hag. Ecc. 5—‘‘. . . a man of sixty who 
marries a woman of fifty-two should be content to take her 
tanquam soror’’—constituted a legal principle, but he held 
that where an elderly couple had agreed to marry on the 
basis of companionship the husband could not thereafter be 
heard to complain that there had been no consummation, 
even though he had had mental reservations at the time of 
the marriage as to “ perhaps’ having intercourse in the 
future. 


Careful review of facts necessary in nullity cases 


The conclusion to be drawn from these two decisions is 
that in every projected nullity case the facts must be carefully 
reviewed in the light of the principles laid down in Scott v. 
Scott. While no two cases will be exactly similar, it should be 
easier in future to predict—with the usual qualifications 
whether or not the court will apply the discretionary bar. 
No case should be regarded as hopeless without full investiga- 
tion : even the receipt of pecuniary benefits from the marriage 
will not necessarily be fatal, although that might seem the 
position in the light of the Court of Appeal decision in Tindall 
v. Tindall. But an application to the magistrates for main- 
tenance, as in that case—where the wife petitioner had 
appealed to the Divisional Court when refused an order and ° 
was clearly fully cognisant of her rights as regards nullity— 
may sometimes be explicable in such a way as to exclude 
any approbation of the marriage. There is, for example, the 
not uncommon situation where a wife takes proceedings for 
maintenance under pressure from the National Assistance 
Board ; it would be grossly unjust in such a case to hold that 
she had thereby “ accepted” the marriage, and the importance 
to be attached to the maintenance proceedings will entirely 
depend on the nature and quality of her other conduct when 
examined in the light of the dicta in the Scott case. 


MARGARET PUXON. 


DEMOLITIONS 


LocaAL authorities have various statutory powers enabling 
them, for one purpose or another, to require the demolition 
of property. Slum clearance springs at once to mind, an 
expression which covers two different procedures, demolition 
orders made under s. 16 of the Housing Act, 1957, and 
clearance orders under Pt. III of the same Act. Dangerous 
property may be required to be demolished under s. 58 of 
the Public Health Act, 1936, and the local authority may 
also secure demolition by purchasing the property and 
themselves undertaking the demolition. Further, where a 
power to require demolition exists, the statute also empowers 
the authority to act themselves in default of compliance with 
the requirement by the owner concerned, after the lapse of 
a specified time (see, e.g., Housing Act, 1957, s. 23 (1)), or in 
the case of s. 58 of the Public Health Act, 1936, after a default 
order has been obtained from the local magistrates. In all 
these cases, disputes may arise between the local authority 
and the other persons concerned. 


Meaning of ‘“‘ demolish ” 

Firstly, what is meant by “ demolish,” when the statute 
empowers the local authority to demolish property ? Under 
s. 58 of the Public Health Act, 1936, the power to demolish 
a building ‘necessarily extends,” said Scott, L.J., in 
McVittie v. Bolton Corporation [1945] 1 All E.R. 379, “ to 
the whole of it, and, therefore, to its basements and cellars 
and foundations. To leave basements exposed below the 
level of the street, as has, in the necessities of war, been so 
often the case in London under emergency powers of demoli- 
tion, is obviously to stop short of the total demolition of a 
house, and from the point of view of amenity causes a horrible 
eyesore in a well-ordered urban street.’” On the other hand, 
the removal of chattels from the site (including, in this case, 
two heating boilers and a dynamo, etc., from a building which 
had been a cinema) was held not to be included in the operation 
of demolition ; only “ rubbish resulting from the demolition ” 
could be removed. This case, it will be noted, was concerned 
with the extent of the powers of the local authority acting in 
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default; it does not necessarily follow that the word 
“demolish ”’ would be similarly construed in a case concerned 
with the extent of the duties of a building owner required to 
demolish his building under one or other of the statutory 
provisions referred to. Moreover, s. 58 of the 1936 Act is 
primarily concerned with danger to passengers in the highway 
and with amenities ; the Housing Act provisions are concerned 
with ensuring that unfit houses are no longer used for habitation, 
and it may well be that a court would hold that the building 
owner who had substantially destroyed the building, leaving the 
rubbish on the site and say two or three courses of brickwork 
standing, had complied with the statutory requirements under 
a demolition or a clearance order. In a criminal case (R. v. 
Langford (1842), Car. & M. 602) it was said that “it can 
never be said that a house is not demolished because a few 
stones are left standing one upon another.” 

If the local authority require a tidy site to be left after a 
Housing Act demolition, they may be obliged to have recourse, 
as local planning authority, to s. 33 of the Town and Country 
Planning Act, 1947, where they can establish that action 
under that section would be justified. 


Obligations towards adjoining buildings after 
demolition 

Secondly, what obligations, if any, has the building owner 
who demolishes his building in pursuance of a statutory 
requirement, or the local authority acting in default, towards 
any adjoining building left standing after the demolition ? 
The building owner is under a statutory duty to demolish 
the house, and the fact that his house may be supporting 
another will not excuse him from performing his statutory 
duty. On the other hand, he must carry out his statutory 
duties in such a manner as will not cause a nuisance (Geddis v. 
Proprietors of Bann Reservoir (1878), 3 App. Cas. 430), 
which means, in this context (as there is no natural right of 
support for buildings: Dalton v. Angus (1881), 6 App. Cas. 
740), that he may not infringe an easement of support 
enjoyed by the adjoining owner by virtue of a grant (express 
or implied) or prescription. If such an easement can be 
established, equivalent support must be afforded by the 
owner of the demolished premises to the adjoining premises 
that are left standing: Bond v. Norman [1940] Ch. 429. 
Further, the act of demolition must be carried out without 
negligence or trespass to the neighbouring property. If the 
local authority act in default of compliance by the building 
owner and carry out the demolition themselves (or by their 
contractors), they will similarly be liable to do the work 
without negligence, and to afford support where an easement 
can be established: Bond v. Nottingham Corporation [1940] 
2 All E.R. 12. It is, moreover, a general principle that in 
such cases the local authority acting in default have no 
greater powers than those possessed by the person originally 
required to do the work: Wood v. Ealing Tenants, Lid. 
[1907] 2 K.B. 390. Expenses incurred by the local authority 
in shoring up the building left exposed by the demolition 
may be included in the expenses of the demolition which are 
normally recoverable by the local authority from the owner 
in default (see, e.g., Housing Act, 1957, s. 23 (2)). 


Problems of weatherproofing 


A difficult question sometimes arises where the wall of the 
building left standing is a party one or is not for other reasons 
sufficiently ‘‘ weather-proofed ’’ to withstand the action of 
the elements, now it has become—probably for the first time 
in its life—an external wall. It is doubtful whether the law 
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will recognise an ‘‘ easement of weatherproofing ’’ ; although 
it is said that “‘ the list of easements is not closed,” it is a 
normal rule of law that a dominant owner cannot acquire a 
right as against a servient owner to require him to take some 
positive action to improve or maintain the dominant tene- 
ment. Perhaps in these circumstances the local authority 
have an ancillary power, as part of their statutory default 
powers, to weatherproof an internal wall left exposed, but if 
they did so, it seems doubtful whether they could recover 
their expenses from the person in default as part of the 
expenses of demolition, unless these expenses were incurred 
in remedying damage done to the premises: see Bristol 
Corporation v. Lacey [1952] C.L. 1561 (a county court 
decision). In any event, it seems very unlikely that any court 
would enforce a duty to do more than afford support 
(assuming even then an easement can be proved); from 
Thompson v. Hill (1870), L.R. 5 C.P. 564, it seems that it 
may be there is no liability even where premises are left 
open as a consequence of a demolition under statutory powers. 


Liability for dangers on the premises 


Apart from liabilities of this kind, a building owner or a 
local authority who undertake the demolition of a building 
may incur tortious liability in respect of any dangers on 
the premises. In the first place, they may be liable to their 
own workmen (where the work is not done through a contractor) 
either at common law for failing to provide a safe system of 
work, or if a breach of the Building (Safety, Health and 
Welfare) Regulations, 1948, can be established (see, e.g., Knight 
v. Demolition & Construction Co., Ltd. [1953] 2 All E.R. 508; 
[1954] 1 All E.R. 711). If passers-by trespass on to the 
demolition site, the demolition contractor or the local authority 
acting by their direct labour will not normally be liable, as 
they will be able to plead volenti non fit injuria and/or 
contributory negligence ; but if there is on the site something 
in the nature of an allurement to attract a child, or if children 
are known habitually to play there (Phipps v. Rochester 
Corporation [1955] 1 All E.R. 129), the demolition contractor 
or the local authority (as the case may be) may be liable in 
negligence for any injuries suffered by such a child (see, 
e.g., Davis v. St. Mary’s Demolition and Excavation Co., Ltd. 
[1954] 1 All E.R. 578). Moreover, if the local authority in 
such a case have asked the electricity or gas board to make 
safe their appliances left in the demolished—or partially 
demolished—house, the authority may be found guilty of 
negligence if they do not take all reasonable steps to ensure 
that the board have carried out their work efficiently : see 
Miller v. South of Scotland Electricity Board [1958] S.L.T. 229, 
commented on at p. 143, ante. 


If a brick falls off a building in course of demolition and 
strikes a passer-by, ves ipsa loguitur, and the passer-by 
should be able to recover damages without express proof of 
negligence ; but apparently this principle is of limited 
application where there is more than one possible defendant 
(see Walsh v. Holst & Co., Ltd. [1958] 1 W.L.R. 800 (C.A.), 
a decision which is apparently to be the subject of an appeal 
to the House of Lords). In general principle, moreover, the 
occupier of any premises adjoining the highway must take 
particular care not to injure users of the highway by anything 
he does on his own premises (see, e.g., Wilchick v. Marks 
[1934] 2 K.B. 56, the case where a shutter fell upon a passer-by). 
In the case of ruinous structures, a special power to put up 
a hoarding in the street is given to the local authority's 
surveyor by s. 75 of the Towns Improvement Clauses Act, 1845 
(incorporated by s. 160 (3) of the Public Health Act, 1875, 
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and saved from repeal by Sched. III, Pt. I (i) to the Public 
Health Act, 1936). Where demolition takes place of a 
building in circumstances where “any street or footway 
will be obstructed or rendered inconvenient,” s. 80 of the 
Towns Improvement Clauses Act, 1847, requires hoards to be 
set up and lit ; this section does not apply, however, where 
s, 34 of the Public Health Acts Amendment Act, 1890, has 
been adopted—this section makes similar provision for the 
building or taking down, altering or repairing, of the “‘ outward 
part of any building in any street or court.’ Either of these 


STORY OF A PURCHASE 


It is said that a proof of evidence, in order to inform counsel 
adequately, should begin on the wedding-night of the 
plaintiff's grand-parents on both sides. In this account of 
the events which have led to a landowner compelling a 
rural district council to buy some land from him we shall 
not be so thorough. For our purposes, the story begins in 
1948 when a Mr. Cuves (a fictitious name for a real person) 
bought a farm. Adjoining one of the fields of the farm were 
two old semi-detached cottages belonging to a Miss Norris 
(another fictitious name for a real person). These cottages 
had been built sometime during the nineteenth century on a 
plot of land situated on a corner. They fronted on to a 
secondary road whose history can be traced back to the 
Romans, and their return frontage was to a narrow lane which 
was at that time little used. The shape of the plot on which 
the cottages were built was peculiar in that not only was it 
on a corner but it also constituted a bulge. The consequence 
was that the angle at which the little-used lane met the 
Roman road was not ninety degrees but acute or obtuse 
according to tne direction in which one happened to be 
travelling. This was not all: those responsible for siting the 
cottages (while the Prince Consort was still alive) were 
clearly unaware of the elementary principles of town and 
country planning and pathetically ignorant of improvement 
lines. The upshot was that the two cottages were built 
very close to the Roman road in such a position as to obscure 
completely in one direction the view of anyone emerging from 
the little-used lane. 

Time passed. Queen Victoria died. The Great War 
ended. Hitler came to power and in due course perished in 
the Berlin bunker. The two cottages remained, but other 
people had built more houses and the rural district council 
were putting up council houses nearby. The little-used 
lane was being used a lot more and motorists were inclined 
to dislike the idea of getting out of their cars in order to see 
whether there was anything coming. 


1950 

In 1950 Miss Norris agreed to sell the two cottages to a 
builder who did a lot of work to them and then sub-sold 
them to Mr. Cuves. Before completing the purchase, however, 
Mr. Cuves was fortified by a letter from the rural district 
council informing his solicitors that while the improvements 
which had been made to the two cottages might not technically 
satisfy all the requirements of the council, they were sufficient 
to ensure that no question of demolition would be considered 
for a good many years to come. 

More time passed. The Labour Government was replaced 
by the Conservatives. Rationing was abolished. Sir Winston 
gave way to Sir Anthony. There was some kind of disturbance 
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sections (or the corresponding provisions of the London 
Building Acts in the Metropolis) is enforceable by the local 
authority ; it may be also that a person using the highway 
who is injured as a consequence of a hoarding not being 
erected, or not being properly erected, or not being properly 
lit, in accordance with these provisions, would have an action 
for breach of statutory duty, such a person being within the 
“benefit of the statute and “contemplated ”’ thereby : 
see such cases as Wilkinson v. Rea, Ltd. |1941) 1 K.B. 688, and 
others cited in Clerk & Lindsell on Torts, 11th ed., at p. 1007. 
J. F. GARNER. 


NOTICE 


in the Middle East. The condition of the cottages deteriorated 
and Mr. Cuves sold his farm. But not the cottages. Already 
there were definite indications that the cottages were long 
past their best and would Have to Go, and the purchaser 
of Mr. Cuves’ farm had no wish to be saddled with the 
damnosa haer.ditas of two decrepit cottages on a bulge. So 
Mr. Cuves was left with them, but he had the foresight to 
retain a piece of the adjoining field measuring 45 feet by 
97 feet so that when, as he suspected, a large part of the plot 
on which the cottages stood would be required for making a 
bell mouth and he would be ordered to set back the house or 
houses he intended to build in their place, the new house or 
houses would have a garden and/or curtilage. 


1957 


In March, 1957, the rural district council were contemplating 
making a demolition order and requested Mr. Cuves under 
s. 168 of the Housing Act, 1936, to state in writing the nature 
of his interest, which he did. On 9th April, 1957, the council 
served a Notice of Time and Place telling Mr. Cuves that the 
council would consider any offer with respect to the carrying 
out of works on 15th May. 

On 18th April Mr. Cuves applied for planning permission 
to build two semi-detached houses on the plot to replace 
those which were clearly going to be condemned and in the 
meantime the council held the proposed demolition orders 
in suspense. 

More time passed and at the end of two months the council 
asked Mr. Cuves to agree to an extension of the statutory 
period for one month, which he did. 

More time passed and on 18th July the council were deemed 
by law to have refused the application. On 4th September 
the council served an express and reasoned notice of refaisal 
setting out three grounds. The first ground was that the 
land was within a local green belt ; the second that there 
was no known reason for making any exception ; the third 
that the site was affected by a road improvement line which 
made it impossible to rebuild on the site of the two condemned 
cottages. 

On 10th September Mr. Cuves appealed to the Minister 
of Housing and Local Government and a local inquiry was 
held on 27th November. 


1958-59 


On 27th January the Minister wrote dismissing the appeal 
and on 31st January Mr. Cuves served on the rural district 
council a purchase notice under s. 19 of the Town and Country 
Planning Act, 1947. In March the cottages were demolished. 

On 29th April the Minister wrote to ask Mr. Cuves'’ solicitors 
to ‘‘state as fully as possible the grounds on which it is 
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claimed that the land has become incapable of reasonably 
beneficial use in its existing state ” and invited representations 
within fourteen days. On 7th May Mr. Cuves’ solicitors 
responded to the invitation with just over two single-spaced 
quarto pages and on 30th May the Minister replied accepting 
that the land had become incapable of reasonably beneficial 
use and saying that he proposed to confirm the purchase 
notice unless he was notified by 27th June that the council 
or Mr. Cuves desired an opportunity of being heard. 

On 26th June the council told the Minister that they desired 
to be heard and the Minister therefore arranged a hearing 
by an inspector on 11th July. This hearing duly took place. 
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On 25th July the Minister confirmed the purchase notice 
and the scene changed to the office of the district valuer. 
On 15th October the district valuer opened negotiations 
about the compensation and on 15th January, 1959, provisional 
agreement was reached. The district valuer’s report reached 
the council on 3rd February ; on 3rd March terms were finally 
agreed with the council, and on the same date Mr. Cuves’ 
solicitors sent the Abstract of Title. The sale was completed 
on 18th March, 1959, a few days over two years from the date 
on which the council asked Mr. Cuves to state in writing the 


nature of his interest. 
P. A. J. 


EXPELLING UNDESIRABLES 


Many of the Dominions and the Crown colonies have powers 
to order a man out if he does not behave himself, although 
he may be domiciled in another state of the Commonwealth. 
No corresponding powers exist in what is still sometimes 
called “the mother country” and for political reasons it 
seems to be difficult to create them now, though the plain man 
may wonder why, if an Englishman committing a crime in 
Canada or India can be bundled off home, a Canadian or 
Indian citizen behaving in exactly the same way here should 
not qualify for the same treatment. In this dilemma search 
appears to have been made with official backing to see whether 
such powers already exist. An attempt to expel an un- 
desirable by means of a probation order failed. In R. v. 
McCartan [1958] 1 W.L.R. 933; 102 Sor. J. 621, the Court 
of Criminal Appeal held that the courts of this country could 
not make it a term of a probation order “ that the probationer 
shall go to Ireland and remain there because he could not be 
under the supervision of a probation officer, nor is there a 
petty sessional division in this country which can deal with 
him if he breaks the probation order.” ‘‘ But if,’’ added 
Lord Goddard, “ the court has before it one of these young 
men whom the court thinks should be made to go back to 
Ireland instead of remaining in this country, and that this 
country should not be put to the expense of keeping him at 
Borstal, the way to do it is to bind him over and make it a 
condition of the recognisance that he returns to Ireland and 
does not return to this country for such period as the court may 
think fit.” This is just what the court did in R. v. Ayu 
(1959), 123 J.P. 76, but still the judges of the Court of Criminal 
Appeal were not pleased. Here a recorder sentenced a 
Nigerian to twelve months’ imprisonment and further ordered 
that at the end of this term he should enter into a recognisance 
to return forthwith to Nigeria and not to return to this country 
for five years and that, in default of entering into such 
recognisance, he should undergo a further six months’ 
imprisonment. The recorder purported to make this order 
under the Justices of the Peace Act, 1361. The court held that 
such a condition could not be included in an order binding 
over to keep the peace, and further that it could not be 
added to a term of imprisonment. “ Quite clearly,” said 
Lord Parker, “if it is possible to make an order imposing a 
condition that he goes back to his country and stays there, 
so much the better, but the whole question is whether there 
is any power to make such an order. It seems clear that this 


is possible and, indeed, it has been done in the case of an 
order binding a man over to come up for judgment when 
called on. 
come up when called on, made in lieu of sentence. 


That is a binding over to keep the peace and 
Such a 


condition has been imposed in one or two cases and approved 
by this court, but we know of no case where such a condition 
can be inserted in a binding over order under the Justices of 
the Peace Act, 1361.” Apparently, what does not appear 
to have been generally appreciated up to now is that a binding 
over under the 1361 Act is one thing and a binding over to 
come up for judgment is another. The latter procedure can 
be used to get undesirables out of the country, but not the 
age-old powers granted by the Act of Edward III. Lord 
Parker gives as a reason why conditions cannot be imposed 
under this Act that “it would be rather startling if the 
jurisdiction which can be exercised by a single justice to 
bind over under the 1361 Act could be made on conditions 
of any sort.”” There may be no reported cases of such orders, 
but as anyone familiar with magisterial practice will know 
up to now such conditions have been a commonplace where 
persons have been bound over under this Act ; as, for example, 
where a husband is pestering his wife from whom he has 
been separated and the court makes an order that he is to 
keep the peace and in particular he is not to go to the house 
where the wife is living. A binding over to come up for 
sentence is, presumably, limited to criminal charges and could 
not be used in civil cases such as this or where the breach is 
a lawful act but one which results in a disturbance. In 
many reported cases where persons have been bound over 
under the 1361 Act there is, surely, in all an implied condition 
that the accused in future shall not behave in the particular 
way that he has done in the past. When, for example, 
Mr. Wise led his Protestant Bible Class through the Catholic 
streets of Liverpool, he was bound over to keep the peace. 
The implied condition was that, though his actions were 
perfectly lawful and could not have been the subject of a 
criminal charge for which he could be bound over to come up 
for sentence, he must not act in the future in the provocative 
way he had been doing in the past. Indeed, if we look at 
the report of the case of R. v. Little & Dunning, ex parte Wise 
(1909), 74 J.P. 7, we shall see that the Liverpool magistrates 
actually did consider making it a condition that Wise should 
not behave in the way he had been doing on certain days of 
the year when apparently the Catholic community was 
particularly sensitive to his provocation. In their review 
of the magistrates’ action, the judges of the Divisional Court, 
who decided the case, did not question the power of the 
summary court to make such a condition. + G 





Personal Note 


Mr. Paul Tilden, solicitor, of Plymouth, was married on 
4th April to Miss Anne Louise Hind. 
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VARIATION 


CONSIDERING how often it happens that a landlord and 
tenant agree to vary the terms of the lease, it is rather 
astonishing how little the text books have to say on the 
subject. Practitioners confronted with some problem of the 
effect of a change in the frequency of payments, or of the 
incidence of liability for upkeep, and the like, will often turn 
to the index in vain. 

The alterations which give rise to these problems are 
generally made informally, thus adding to the complexity ; 
but that even a formal, carefully thought out variation can 
occasion difficulties was demonstrated by Baker v. Merckel ; 
Anson (Third Party); White (Fourth Party) (1958), 
173 E.G. 133. 

The facts were that a lease of a dwelling-house had been 
granted by the plaintiff to the first defendant in 1947, term 
seven years from 1st November, 1946. ‘‘ Tenant ’’ was to 
include successors. On 23rd March, 1949, an endorsement 
was added to the document, providing for two things: if 
the lessee gave notice in writing before 1st November, 1952, 
the within-written lease should thereupon be construed 
and take effect as though the term was for a period of eleven 
years ; and in that case the tenant would paint the house at 
specified intervals and not as provided in cl. 2 (e) of the 
within-written lease. On 9th April, 1951, the defendant 
assigned the residue of the term to the third party, who on 
18th October assigned it (the benefit of the option included) 
to the fourth party, who exercised the option, i.e., gave the 
required notification, on 3rd February, 1952. The assignment 
had provided for indemnity. 

There had been yet a further assignment in 1953, to 
Mrs. White; but she was not joined. When she gave up 
possession on Ist November, 1957, £818 8s. 11d. was owing 
for rent, and a claim for alleged dilapidations was made. 
(Judgment was, in fact, obtained against Mrs. White for this 
debt, but it remained unsatisfied.) 

At the instance of the third party, a number of preliminary 
issues were raised. 


Nature of the “ option ” 


Thus, it was contended that the right to exercise the option, 
i.e., to notify the lessor under the endorsement of 23rd March, 
1949, was personal to the original lessee, the first defendant. 
The court rejected this contention by reference to two 
matters : the wording of the instrument, and the conduct of 
the parties. ‘‘Tenant”’ included successors; and, as in Watchom 
v. Attorney-General on behalf of the East African Protectorate 
[1919] A.C. 533, the parties had treated the exercise of the 
option as effective. In that case the court dealt with a 
dispute arising out of a discrepancy between acreage and 
boundaries, as stated and described in a land certificate, by 
considering the actual user since the issue of the certificate. 
The analogy may seem remote at first sight ; but the principle 
applied was that expressed by Lord Sugden in Attorney- 
General v. Drummond (1842), 1 Dr. & War. 353, in these 
terms: ‘‘ One of the most settled rules of law is that you 
may resort to contemporaneous usage to ascertain the meaning 
of a deed ; tell me what you have done under the deed, and 
I will tell you what that deed means.”” The case concerned 
an old document, but the Judicial Committee held that this 
principle applied with equal force to modern instruments. 
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Landlord and Tenant Notebook 
OF A LEASE 


Not perpetual 


Another point taken by the defence was that the covenant 
was one for perpetual renewal, converted by the Law of 
Property Act, 1925, s. 202, and Law of Property Act, 1922, 
s. 145 and Sched. XV, paras. 1 and 2, into a 2,000-year term. 
However, it is well established that courts lean against 
perpetual renewal (Baynham v. Guy’s Hospital (1796), 
3 Ves. 299), and in this case an intention that there should 
be only one renewal, to be notified before the end of the 
sixth year of the original lease, was clearly expressed. 


Option assignable 


Equally untenable was an argument based on the proposition 
that the right to assign did not run with the land. The law 
on the subject was last examined in Griffith v. Pelton [1957) 
3 All E.R. 75 (C.A.), which concerned an option to purchase 
in a twenty-one years’ lease running from 25th March, 1935, 
to be exercised only within the year following the death of the 
lessor. The lessee assigned “ all that the property comprised 
in and demised by the lease’’ for the residue of the term 
thereby granted, subject to the rent thereby reserved and 
the lessee’s covenants and conditions therein contained, to 
the plaintiff in the action, on 3rd August, 1948. The lessor 
died on 2nd March, 1956—just three weeks before the lease. 
terminated. On 22nd March three things happened: the 
original lessee executed an assignment of the benefit of the 
option to the assignee of the lease (if and so far as not already 
vested in him); the assignee, by his solicitors, notified the 
“ personal representative or representatives of ’’ the deceased 
lessor of this assignment ; and they also notified them of the 
exercise of the option. 

The will was proved by the defendant on 13th April and 
the questions raised in the proceedings, by way of claims for 
declarations and specific performance, were whether the 
3rd August, 1948, assignment of the lease and 22nd March, 
1956, assignment of the option had vested the benefit of the 
option in the assignee. 

It was held that the former had had this effect (or that, if 
it had not, then the latter had produced it); and, indeed, 
the authorities which supported this view were formidable. 
But it is interesting to see how Woodall v. Clifton {1905} 
2 Ch. 257 (C.A.), relied on by the defence, was treated. The 
headnote describes that treatment as “explained” ; this 
seems a fair characterisation, though at times one may feel 
tempted to add “away”. It was a case in which a lease 
with an option to purchase had been assigned, but the reversion 
had also been assigned ; and the decision that the assignee of 
the lease could not exercise the option was, it was now 
explained, based on the fact that the reversion had been 
assigned. Alternatively, on the fact that the option could be 
exercised at any time during a ninety-nine years’ term, and 
thus infringe the rule against perpetuities. It was not a 
decision that an assignee of the term could not enforce an 
option against the original lessor or his personal representative. 

For the purpose in hand in Baker v. Merckel, it was clear 
that Griffith v. Pelton amply supported the plaintiff's case. 


The variation 


The fact that the endorsement of 23rd March, 1949, had 
provided not only for renewal or extension of the term but also 
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for painting the building gave the third defendant his last 
point ; it was urged that the exercise of the option brought a 
different lease into being, so that the liability of the original 
lessee ceased with the original term. On this question, 
resort was made to some general observations by Maugham, J. 
(as he then was) in Re Savile Settled Estates ; Savile v. Savile 
1931] 2 Ch. 210. What the learned judge actually decided 
was that the Settled Land Act, 1925, s. 59 (1), by which a 
tenant for life may by deed “ vary,” etc., the terms of any 
lease of the settled land, etc., authorised the substitution of 
100 years for sixty years without going to the expense 
and trouble of a surrender. But the ratio decidendi was that 
the subsection was not limited to cases in which the result 
of the variation would at common law effect a surrender and 
regrant ; it concerned form only. Two judicial observations 
were, however, made: (i) ‘‘ Speaking generally, I think 
there is no doubt that the law is that any arrangement 
between landlord and tenant which operates as a fresh demise 
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will work a surrender of the old tenancy ”’; and, later : (ii) 
“ T should add that, in my opinion, an alteration of an existing 
lease so that it will operate for a term extending beyond the 
original term can operate, in law, only as a surrender of the 
old lease and the grant of a new one.” 

Clearly these observations, especially the second one, 
strongly supported the defence. McNair, J., however, 
considered it as quite a “ special one in its particular context ” 
and “not relevant to the construction of the particular 
document ”’ which he had to construe; and ‘I must read 
the supplemental deed as a variation of the original lease and 
accordingly must here read the original lease and _ the 
supplemental deed both together and as one.”” Which seems 
to ignore the circumstance that Maugham, J., had deliberately 
ceased to consider the “ particular context ’’; by the same 
token, however, his utterance could be treated as obiter and 


not binding. 
R. B. 


HERE AND THERE 


CURRENT NEWS 


DILIGENT perusers of the English legal news in the daily 
newspapers must have noticed that during the past couple 
of years it has become terribly lop-sided. There used to be 
a pleasing variety in which no individual topic became an 
obsession or a bore. But now crimes of violence, prison 
breaks, divorces and assorted violations of private property 
by local authorities and government departments recur with 
such monotonous regularity that in bulk they overshadow 
everything else. Let us add our little quota to the pile. If 
the cure for violence is relaxation of tension, prison adminis- 
tration should lead the way by removing once and for all, 
and on a basis of democratic equality, the old frustrations 
of compulsory confinement. Barless prisons are not in 
themselves enough. All prisons should be sited in the heart 
of salubrious holiday resorts with private airfields and 
accommodation near the gate for car parks and taxi ranks. 
The prison workshops should specialise in the manufacture 
of rope ladders and, in the case of the more highly skilled 
inmates, passports. Tension would relax, violence to warders 
would become pointless and the increase in the prison 
population, so much deplored, would undoubtedly cease to be 
a problem. It would become utterly unnecessary to show 
escape films at prison entertainments in order to stimulate 
the initiative of the inmates. 


OVER TO AMERICA 


WHEN you are a little bored with the monotony of the 
English legal news, you may find that a change of diet to 
the American legal news takes you out of yourself and your 
environment. Some of the fare, of course, is the same, only 
more highly seasoned. The adopted land of the late 
Al Capone has not forgotten violence, and both adult and 
juvenile delinquency in the States have an exuberance and a 
joie de meurtriy which make our own flick-knife-cum-cosh boys 
look penny plain. There prison disturbances are on a scale 
worthy of the land which produced Cecil B. de Mille and 
Sam Goldwyn and run to mass mutinies complete with 
hostages made ready for burning alive and troops blasting 
out resistance with bazookas and bombs. That, clearly, is 


all in accordance with our larger than life, spectacularly 


exhibitionist conception of the American way. Those are the 
great thundering highways of American legal news, but legal 
life over there has its byways as well as its highways and 
some of them surprise and delight one with an unexpectedly 
old-world charm. In much the same way, while our local 
authorities on any or no pretext are industriously and 
determinedly ruining town and countryside with the worst 
banalities of council and commercial building, up-to-date 
America is lovingly reconstructing eighteenth-century 
Williamsburg and reverently preserving in New England 
and Virginia a good deal more of old England than will 
shortly survive over here. 


SURPRISE ITEMS 


Two recent items of United States legal news struck me as 
having something of the tender grace of a day one imagined 
was gone. Recently in Los Angeles the police cornered an 
elderly burglar actually on the job. With the proper Hollywood 
technique they closed on him with guns at the ready and 
according to modern conventions there should have been a 
blazing death battle. Instead, the burglar turned to them with 
the grave rebuking dignity of a Victorian butler or of an 
artist-craftsman of the old times, saying: ‘‘ Please, gentlemen ! 
No violence. I am a safe breaker, not a gunman.’’ He was 
sixty-seven years old and clearly belonged to that almost 
extinct generation which over here. used to be reported as 
saying, “It’s a fair cop. I'll come quiet.” At the police 
station he further enlarged on his remarks. “I am a truly 
respectable safe burglar,” he said. “I never violate my 
ethics by using violence. I have been a professional safe 
burglar since I was eighteen. My father, one of the great 
safe men of history, taught me. The trouble with young 
burglars to-day is that they are such amateurs. They do not 
trouble to learn their business.” So maybe one of the ways 
of diminishing violent crime is to convert some prisons into 
universities of high-class safe-breaking, organise the graduates 
into a Guild of St. Dismas (there is an appropriate patron 
for almost every calling) and restore professional pride to the 
enterprising burglar. Here’s another little surprise. If you 
were asked suddenly where the following judicial pronounce- 
ment was made, would you get it right first time ? Here it is: 
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“To say that a pedestrian may not cross the street merely 
because an automobile may be in view is equivalent to saying 
that the machine has rights superior to those of a human 
being. The converse is true. Everything else being equal, 
the automobile must give way to the prerogatives of the foot 
passenger, who does not wear a steel coat and who is not 
equipped with bumpers and fenders to protect him in any 
conflict with his four-wheeled adversary.’’ One might guess 
Ireland, perhaps, or Spain or Portugal, or some other of the 
few countries where there are still prized great areas of 
unmechanised peace and quiet. No, it is from a unanimous 
decision of the Pennsylvania Supreme Court. “A 
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pedestrian,” it said, ‘‘ who has observed all the rules of the 
highway has the right to stop traffic until he passes in safety, 
even as Moses held back the Red Sea.’’ One wishes the 
Supreme Court well in repeating the miracle and meanwhile 
one applauds this revival of respect for the human being as 
such, unmassed, unmechanised, ungasolined, the free and 
lawful man. 
PEN SLIP 
Last week, in connection with the other Law Courts, I wrote 
of King’s Cross, meaning, of course, its siamese twin the 
great railway cathedral of St. Pancras. 
RICHARD Roe. 


REVIEW 


Notes on Matrimonial Causes Proceeding in District 
Registries. Fifth Edition. By THomMas STANWORTH 
HUMPHREYS. pp. vi and (with Index) 82. 1959. London: 
The Solicitors’ Law Stationery Society, Ltd. 8s. 6d. net. 


Of course there will be solicitors who know it all already. 
But even they cannot fail to find Mr. Humphreys’ very practical 
collections of notes invaluable as reminders. The rest of us can 
scarcely move without them. In the two years or less since the 
last edition of this little book, it is Parliament that has been 
more active than the Rule Committee. Even apart from the 
Maintenance Orders Act, 1958, which is not the author’s concern 


in this book, there have been three Acts of Parliament affecting 
in important respects the law and practice in matrimonial matters. 
Thus, while Mr. Humphreys’ gift for succinctness of expression 
has enabled him to keep the work slim and the price (mirabile 
dictu !) unincreased, there are in fact changes at essential points 
relating to the new scope of custody and maintenance provision, 
and to desertion and insanity as grounds for relief, and fresh 
notes at other points. Many useful forms are set out in the 
appendix ; but it is chiefly as an aide-mémoire that the book 
will continue to serve a large section of the profession, and to 
serve it well. 


BOOKS RECEIVED 


The Conveyancer and Property Lawyer. Volume 22 (New 
Series). Editors: Epwarp F. GreorGeE, LL.B., Solicitor, and 
ERNEST H. SCAMELL, LL.M., of Lincoln’s Inn, Barrister-at- 
Law. pp. xvi and (with Index) 805. 1958. London: 
Sweet & Maxwell, Ltd. £2 10s. net. ; 


Cases on the Law of Contract. Third Edition. By G. C. 
CHESHIRE, D.C.L., F.B.A., of Lincoln’s Inn, Barrister-at-Law, 


IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLs 
Read First Time :— 
Income Tax (Repayment of Post-War Credits) Bill [H.C.] 
(22nd April. 
Ministry of Housing and Local Government Provisional 
Order (West Hertfordshire Main Drainage) Bill [H.C.] 
{17th April. 
Police Federation Bill [H.C.] [21st April. 
Rating and Valuation Bill [H.C.] (17th April. 
Restriction of Offensive Weapons Bill [H.C.] 
(21st April. 


Street Offences Bill [H.C.] (23rd April. 


Read Second Time:— 
Colonial Development and Welfare (Amendment) Bill 
[H.L.] (21st April. 
Finsbury Square Bill [H.L.] | [21st April. 
Railway Passengers Assurance Bill [H.L.] F[21st April. 


Read Third Time:— 
All Saints Chelsea Bill [H.C.] 
Royal Wanstead School Bill [H.L.] 


[23rd April. 
[23rd April. 


In Committee :— 


Town and Country Planning Bill [H.C.] (23rd April. 


and C. H. S. Frroort, M.A., F.B.A., of the Middle Temple, 
Barrister-at-Law. pp. xxiii and 459. 1959. London: 
Butterworth & Co. (Publishers), Ltd. £2 5s. net. 


Oyez Table No. 10: County Court Fees as at 16th February, 
1959. Prescribed by the County Court Fees Order, 1949, 
_as amended up to and including S.I. 1958 No. 2154. 1959. 
is London: The Solicitors’ Law Stationery Society, Ltd. 3s.6d. net. 


AND WHITEHALL 


HOUSE OF COMMONS 


PROGRESS OF BILLS 
Read Second Time :— 
London County Council (Money) Bill [H.L.] 
[20th April. 
[21st April. 


Post Office Works Bill [H.L.] 
[20th April. 


Thames Conservancy Bill [H.L.] 


Read Third Time :— 
Criminal Justice Administration (Amendment) Bill 


[H.C.}) [24th April. 
Gloucestershire County Council Bill [H.L.] (20th April. 
Highways Bill [H.L.] [21st April. 


Landlord and Tenant (Furniture and Fittings) Bill [H.C.] 
[24th April. 
(24th April. 


Obscene Publications Bill [H.C.] 
[21st April. 


Wages Councils (Amendment) Bill [H.L.} 


STATUTORY INSTRUMENTS 
Chichester (Amendment of Local Enactment) Order, 1959. 
(S.I. 1959 No. 733.) 4d. 


Cinematograph Films (Distribution of Levy) (Amendment 
No. 2) Regulations, 1959. (S.I. 1959 No. 725.) 5d. 
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Government Oil Pipe-Lines Kegulations, 1959. (5.1. 1959 
No. 715.) 6d. 

Government Oil Pipe-Lines (No. 2) Regulations, 1959. (S.I. 1959 
No. 774.) 5d. 

Ice Cream (Heat Treatment, etc.) Regulations, 1959. (S.I. 1959 


No. 734.) 5d. 

London-Edinburgh-Thurso Trunk Road (Grantham and 
Great Gonerby By-Pass Link Roads) (No. 2) Order, 1959. 
(S.I. 1959 No. 690.) 5d. 

London Traffic (40 m.p.h. Speed Limit) (Amendment) (No. 2) 
Regulations, 1959. (S.I. 1959 No. 707.) 4d. 

London Traffic (Prescribed Routes) (City of London) Regulations, 
1959. (S.1. 1959 No. 706.) 4d. 

National Insurance (Unemployment and Sickness Benefit) 
Amendment Regulations 1959. (S.I. 1959 No. 686.) 5d. 
Official Secrets (Prohibited Places) Order, 1959. (S.I. 1959 

No. 705.) 4d. 

Police Regulations, 1959. (S.I. 1959 No. 726.) 5d. 
Retention of a Sewer Under a Highway (County of York, 
West Riding) (No. 1) Order, 1959. (S.I. 1959 No. 691.) 5d. 
Schools Grant Amending [Kegulations, No. 10, 1959. (S.I. 

1959 No. 713.) 4d. 

Stopping up of Highways (County of Buckingham) (No. 5) 
Order, 1959. (S.I. 1959 No. 709.) 5d. 

Stopping up of Highways (County of Derby and County Borough 
of Derby) (No. 1) Order, 1959, (S.1. 1959 No. 695.) 5d. 

Stopping up of Highways (County of Essex) (No. 6) Order, 1959. 
(S.f. 1959 No. 696.) 5d. 

Stopping up of Highways (County of Gloucester) (No. 9) Order, 
1959. (S.I. 1959 No. 697.) 5d. 

Stopping up of Highways (Hampshire) (No. 3) Order, 1949 
(Variation) Order, 1959. (S.I. 1959 No. 710.) 5d. 

Stopping up of Highways (County of Lancaster) (No. 6) Order, 
1959. (S.I. 1959 No. 692.) 5d. 

Stopping up of Highways (City and County Borough of 
Portsmouth) (No. 2) Order, 1959. (S.I. 1959 No. 693.) 5d. 
Stopping up of Highways (County of Salop) (No. 3) Order, 1959. 

(S.I. 1959 No. 698.) 5d. 

Stopping up of Highways (County of Suffolk, West) (No. 3) 
Order, 1959. (S.I. 1959 No. 694.) 5d. 

Stopping up of Highways (County of York, West Riding) (No. 7) 
Order, 1959. (S.I. 1959 No. 699.) 5d. 
Sugar Board (Financial Year) Order, 1959. 

4d. 

Therapeutic Substances (Control of Sale and 
Regulations, 1959. (S.I. 1959 No. 732.) 5d. 

Wages Regulations (Coffin Furniture and Cerement-making) 
Order, 1959. (S.I. 1959 No. 719.) 8d. 


(S.I. 1959 No. 685.) 
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SELECTED APPOINTED DAYS 
April 
Ist Adoption Act, 1958. 

Adoption (County Court) Rules, 1959. (S.I. 1959 No. 480.) 

Adoption (High Court) Rules, 1959. (S.I. 1959 No. 479.) 

Adoption (Juvenile Court) Rules, 1959. (S.1. 1959 No. 504.) 

Children Act, 1958. 

Drainage Rates Act, 1958. 

Local Government Act, 1958, ss. 9 to 14, 57, 58 and 
Sched. IX. 

Registration of Births, Deaths and Marriages (Special 
Provisions) Act, 1957. 

Rules of the Supreme Court (No. 1), 1959. 
No. 450.) 

Tribunals and Inquiries Act, 1958, ss. 8, 9 and 12. 

Tribunals and Inquiries (Revenue Tribunals) Order, 1959, 
(S.I. 1959 No. 452.) 


6th  Opencast Coal (Registration of Orders) Rules, 1959. (S.I. 
1959 No. 481.) 

8th National Insurance (Unemployment and_ Sickness 
Benefit) Amendment Provisional Regulations, 1959. 
(S.1. 1959 No. 615.) 

Purchase Tax (No. 1) Order, 1959. 

9th Foreign Compensation (Egypt) 
Registration of Claims) Order, 
No. 625.) 


(S.1. 1959 


(S.I. 1959 No. 641.) 


(Determination and 
1959. (S.I. 1959 





RATES OF INTEREST ON LOANS TO LOCAL 
AUTHORITIES 


The Ministry of Housing and Local Government announce 
that the following rates of interest shall apply to all loans 
advanced to local authorities, as defined in s. 10 of the Local 
Authorities Loans Act, 1945, from the Local Loans Fund on 
and after 28th March, 1959. Loans for not more than five 
years, 5 per cent.; loans for more than five years but not more 
than fifteen years, 5} per cent. ; loans for more than fifteen years 
but not more than thirty years, 5} per cent. ; loans for more than 
thirty years, 5} per cent. 


GRAND DAY OF EASTER TERM, 1959 


On 21st April, the Grand Day of Easter Term, 1959, the 
treasurer of Gray’s Inn, Mr. H. E. Salt, 0.C., and the Masters of 
the Bench, entertained to dinner in Hall the following guests: 
M. Chauvel, G.C.V.O., the French Ambassador, Marshal of the 
Royal Air Force Lord Tedder, G.C.B., Lord Keith of Avonholm, 
Mr. Justice Gorman, Mr. Justice Winn, Rev. A. C. Don, K.C.V.O., 
Dean of Westminster, Air Marshal Sir Owen Jones, K.B.E., 
C.B., A.F.C., President of the Institution of Mechanical 
Engineers, and Mr. Edmund Maddox. The Benchers present 
were: Mr. Justice Hilbery, Mr. N. L. C. Macaskie, Q.C., 


Sir Arthur Comyns Carr, Q.C., Mr. Justice McNair, Lord Justice 


10th Exchange Control (Authorised Dealers) Order, 1959. 
(S.I. 1959 No. 644.) 
Exchange Control (Authorised Depositaries) Order, 1959. 
(S.I. 1959 No. 645.) 
Governors’ Pensions (Maximum Amounts) Order, 1959. 
(S.I. 1959 No. 623.) 
13th Foreign Compensation Commission (Egyptian Claims) 
Rules, 1959. (S.I. 1959 No. 640.) 
17th Adoption Agencies Regulations, 1959. (S.I. 1959 No. 639.) 
20th Official Secrets (Prohibited Places) Order, 1959. (S.1. 
1959 No. 705.) 
27th Food Standards (Ice-Cream) Regulations, 1959. (S.I. 
1959 No. 472.) 
Ice Cream (Heat Treatment, etc.) Regulations, 1959. 
(S.I. 1959 No. 734.) 
Labelling of Food (Amendment) Regulations, 1959. 
(S.I. 1959 No. 471.) 
May 
11th Therapeutic Substances (Control of Sale and Supply) 
Regulations, 1959. (S.I. 1959 No. 732.) 
Sellers, M.C., Sir John Forster, K.B.E., Q.C., Mr. Percy 


Lamb, Q.C., Sir Denis Gerrard, Mr. George Pollock, Q.C., 
Mr. Justice Edmund Davies, Mr. Justice Marshall, Sir Edward 
Maufe, R.A., Mr. G. W. Tookey, Q.C., Mr. David Karmel, Q.C., 
Mr. Roy Wilson, Q.C., Mr. H. E. Francis, Mr. C. J. Hamson, 
Sir Ivor Jennings, K.B.E., Q.C., Mr. Kenneth Johnston, Q.C., 
Mr. John Megaw, C.B.E., Q.C., the under-treasurer (Mr. O. 
Terry). 


NEW DETERGENT REDUCES RIVER POLLUTION 


A report on the trials of a synthetic detergent which would 
give rise to less river pollution and cause little or no foam on 
rivers was published on 17th April (Second Progress Report of 
the Standing Technical Committee on Synthetic Detergents, 
H.M.S.O., 9d. net). The trials have had encouraging results and 
are to continue. Manufacturers consider the new detergent to 
be commercially feasible. 


BARRISTERS’ BENEVOLENT ASSOCIATION : 
ANNUAL GENERAL MEETING 
Lord Parker, C.J., will take the chair at the annual general 
meeting of the Barristers’ Benevolent Association to be held 
in the Old Hall, Lincoln’s Inn, on Tuesday, 5th May, 1959, at 
4.45 p.m. 
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NOTES OF CASES 


The Notes of Cases in this issue are 
ing, and full reports will be found in the Weekly Law Reports. 


Council of Law R 


ublished by arrangement with the 


Where possible the appropriate page reference is given at the end of the note. 


House of Lords 


MINES AND MINERALS: BREACH OF STATUTORY 
DUTY: WHETHER COAL-FACE A “SIDE” 
Gough v. National Coal Board 


Lord Morton of Henryton, Lord Reid, Lord Tucker, Lord 
Somervell of Harrow and Lord Denning. 16th April, 1959 


Appeal from the Court of Appeal ([1959] 1 Q.B. 189; 102 
Sot. J. 306). 

The plaintiff was employed as a ripper by the defendants in 
their coal-mine at a coal-face which was being worked on the 
“long wall’”’ system, the face being about 150 yards long and 
about 6 feet high. While the plaintiff was walking along the 
coal-face a large piece of coal came away from the top of the 
face, striking and injuring the plaintiff. The plaintiff brought 
an action for damages against the defendants, alleging that the 
defendants were in breach of their statutory duty under s. 49 
of the Coal Mines Act, 1911, in that they had failed to make secure 
the roof and sides of every travelling road and working place, 
and had caused the plaintiff to walk along the coal-face at a time 
when the face had not been made secure. Section 49 of the 
Coal Mines Act, 1911, provides that: ‘‘ The roof and sides of 
every travelling road and working place shall be made secure, 
and a person shall not, unless appointed for the purpose of 
exploring or repairing, travel on or work in any travelling road 
or working place which is not so made secure.” It was 
admitted by the defendants that the place where the incident 
had occurred was a ‘‘ working place’”’ within the meaning of 
s. 49 of the Act. Salmon, J., gave judgment for the defendants. 
The plaintiff appealed unsuccessfully to the Court of Appeal. 
He now appealed to the House of Lords. 

Lorp MorTON OF HENRYTON said that with s. 49 of the Act 
should be read s. 102 (8): ‘‘ The owner of a mine shall not be 
liable to an action for damages as for breach of statutory duty 
in respect of any contravention of or non-compliance with any 
of the provisions of this Act if it is shown that it was not reason- 
ably practicable to avoid or prevent the breach.’’ The first 
question arising for decision by the judge was whether the coal 
face from which this large piece of coal fell was a ‘“‘ side of a 
working place”’ within s. 49; if so it had not been ‘“‘ made 
secure’ since the fall occurred. He held that it could not be 
intended to apply to the coal-face because the whole object of 
mining was to take down the coal-face. The question whether a 
working coal-face could be a “‘side’’ within s. 49 was one of 
great difficulty. His lordship had come to the conclusion that 
it could. On this point he agreed with the reasoning and con- 
clusion in the opinion about to be delivered by Lord Reid. The 
coal fell from the ‘‘ side”’ of a working place and there was a 
breach by the board of the statutory duty to make that side 
secure. That being so, the question arose whether it had been 
shown that it was not ‘‘ reasonably practicable to avoid or pre- 
vent the breach.” Salmon, J., made no finding on this point, 
which did not arise because he held that there was no breach of 
statutory duty. There should be a further hearing in order to 
decide this question. The evidence did not establish a case of 
common-law negligence against the board, so that the appeal 
depended entirely on the question whether or not it was reason- 
ably practicable to avoid or prevent the breach. If the answer 
was “‘ yes’ the appeal succeeded and the appellant was entitled 
to £600 damages ; if the answer was “ no” the appeal should be 
dismissed. The question was one of fact for the trial judge on 
which oral evidence, conflicting to some extent, was given before 
him but it did not become necessary for him to express an opinion 
onit. The case should be remitted to him to find out whether or 
not it was reasonably practicable for the board to avoid or 
prevent the fall. 

Lorp Rew said that admittedly the place where the appellant 
was walking was a “‘ working place ’’’ within s. 49, and his case 
was that the face from which the coal fell was a “ side’ of that 
Working place within the section and that that side had not 

n made “‘secure.’”’ The argument of counsel was that the 


section required you not to send men to knock down anything to 
which the section applied and therefore if a face was to be brought 
down the section could not be applied to it. Parliament could 
not have intended altogether to prevent the winning of coal and 
nothing in the Act could be read so as to produce that result. 
But the respondent’s argument involved an erroneous assumption 
as to the meaning of the word “ secure” in this context. The 
purpose of this part of the Act was to prevent accidents and 
‘* secure ’’’ meant in such a state that there would be no danger 
from accidental falls. The word could not mean in such a state 
that the side or roof would stand up against deliberate attack. 
There was nothing inconsistent in saying that a side or roof 
should be made secure against accidental falls at a time when 
steps were being made to take it down deliberately. It might 
be more difficult to make the face secure after working on it 
had begun but that was very different from saying that Parlia- 
ment could not have intended s. 49 to continue to apply during 
the progress of the work. Absolute liability might seem in such 
a case unreasonable, but s. 102 (8) qualified these duties. The 
respondents sought to rely on it, but they were under the handi- 
cap that their evidence did not appear to have been led with its 
requirements in view and the trial judge was not asked to make a 
finding under it. If they sought to rely on it, it was for them 
to prove their case. No order or finding should be made on this 
matter and the defence failed. The respondents were liable in 
damages in respect of a breach of s. 49 and it was unnecessary to 
deal with the appellant’s case at common law. Salmon, J., had 
said that he would assess the damages at £600. The appeal 
should be allowed and £600 damages should be awarded to the , 
appellant with costs. 


Lorp TucKER agreed with the conclusion of Lord Reid. 

Lorp SOMERVELL OF Harrow agreed with the conclusion of 
Lord Morton of Henryton. 

Lorp DENNING agreed with the conclusion of Lord Reid and 
Lord Tucker. Appeal allowed. 


APPEARANCES: Gardiner, Q.C., and Arthur James (Stafford 
Clark & Co., for Hooper & Fairbairn, Dudley) ; Thompson, Q.C., 
and Mynett (Donald H. Haslam for F. W. Dawson, Dudley). 

[Reported by F. H. Cowrsr, Esq., Barrister-at-Law] [2 W.L.R. 658 


Court of Appeal 


CONTRACT: SALE OF BUSINESS: PURCHASERS 
TO INDEMNIFY VENDOR AGAINST ALL LIABILITIES: 
WHETHER INCOME TAX AND SURTAX INCLUDED 


In re Hollebone’s Agreement ; 
Hollebone v. W. J. Hollebone & Sons, Ltd. 
Jenkins, Romer and Ormerod, L.JJ. 23rd March, 1959 

Appeal from Upjohn, J. ‘ 

By an agreement dated 14th July, 1952, the plaintiff vendor 
agreed to sell to the defendant purchaser company the whole 
of the assets of a wholesale wine and spirit business, the considera- 
tion being such that, having regard to the balance sheet, the 
vendor would make a profit of some £20,000 on the sale of the 
stock, which sum, by virtue of s. 143 (1) of the Income Tax Act, 
1952, fell to be computed as part of the vendor's profits or gains 
for income tax purposes. The agreement, adopting the language 
of well-known precedents, provided by cl. 4: ‘“‘ The company 
shall undertake to pay, satisfy, discharge and fulfil all the debts, 
liabilities, contracts and engagements of the vendor in relation 
to the said business and indemnify him against all proceedings 
claims and demands in respect thereof.” By cl. 8: “‘ Possession 
of the premises hereby sold shall be retained by the vendor 
until the date of actual completion of this agreement and in the 
meantime he shall carry on the said business in the same manner 
as heretofore so as to maintain the same as a going concern, 
but he shall be deemed as from 1st April last to have been 
carrying on and he shall henceforward carry on the said business 
as agent for the company, and he shall account and be indemnified 
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accordingly.’’ Completion took place on 14th July, the date of 
the agreement ; between Ist April and that date profits were 
made. After completion disputes arose between the vendor 
and the purchasers regarding the liability of the purchasers 
to indemnify the vendor in respect of income tax and surtax 
to which he became liable by reason of the transaction. Upjohn, J., 
held that under cl. 4 the vendor was entitled to be indemnified 
as to income tax but not as to surtax on both the items of profit ; 
and that under cl. 8 he was entitled to be indemnified both as to 
income tax and surtax in respect of the trading profits, and as to 
surtax in respect of the stock profit. The purchasers appealed. 


Jenkins, L.J., said that the draftsmen of the agreement 
had unfortunately adopted a well-known common form without 
due regard to the circumstances of the case, with the result that 
the parties had become involved in an interminable dispute. 
Under cl. 4, the purchasers first contended that they were not 
liable for any income tax or surtax, but the words “‘all the. . . 
liabilities of the vendor in relation to the business ’’ were of 
wide import and would be apt to include income tax to which the 
vendor became liable in connection with the business; some 
support could be derived from the analogous case of Stevens v. 
Britten [1954.1 W.L.R. 1340. Secondly, they contended that 
even if they were liable for the income tax arising from the trading 
profit in the interim period, it would be unreasonable to construe 
cl. 4 so as to make them liable for the profit of £20,000 and so 
increase the agreed price. But once the clause was construed 
so as to throw on the purchasers the liability for income tax on 
the profits down to discontinuance, it was impossible to calculate 
such liability except on the statutory basis, so that contention 
failed also. As to surtax, the judge, who had based himself on 
Conway v. Wingate {1952} 1 All E.R. 782, had been right in 
concluding that the purchasers were not liable. Regarding 
cl. 8, the purchasers contended that the obligation to account 
and the right to indemnity were imposed and conferred with 
reference to the notional agency of the vendor during the interim 
period ; they admitted liability for income tax and surtax on 
the trading profits, but denied all liability arising from the profit 
on the sale of the stock which the vendor received not as agent 
but as a principal. That argument was well founded and took 
a point which did not arise in ddams v. Morgan (1923) 2 K.B. 234, 
which had been relied on by the judge. The only additional 
liability imposed by the clause was for surtax on the trading 
profit. The order below should be varied accordingly. 


RoMER and OrMEROD, L.JJ., agreed. Appeal allowed in 


part. 


APPEARANCES: I, N. Bucher, Q.C., and E. 1. Goulding 
(Slaughter & May); Charles Russell, O.C., and Peter Rowland 
(Trower, Still & Keeling). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 536 


ENFORCEMENT NOTICE: JUSTICES’ 
JURISDICTION: WHETHER DEVELOPMENT 
OCCURRED 


Eastbourne Corporation v. Fortes Ice Cream Parlour 
(1955), Ltd. 


Lord Evershed, M.R., Sellers and Ormerod, L.J J. 
23rd March, 1959 


Appeal from the Divisional Court (1958) 20.B.41; 102 So. J. 
365). 


In or about June, 1956, a company placed an automatic coin- 
operated ice cream sales machine on the forecourt outside its 
premises, which it used as an ice cream parlour. There were 
holes in the base of the machine whereby it could be bolted to the 
ground when in use ; the refrigeration plant in the machine was 
operated by electricity supplied through a cable. No planning 
permission was sought or obtained for the machine and by an 
enforcement notice dated 16th May, 1957, served by the local 
planning authority, the company was required to remove the 
machine. The company appealed to the justices against the 
notice under s. 23 (4) of the Town and Country Planning Act, 
1947. On appeal from a decision by the justices that there had 


been no development within s. 12 (2) of the 1947 Act, the 
Divisional Court of the Queen’s Bench Division (Lord Goddard, 
C.J., dissenting) held that the justices had no jurisdiction under 
s. 23 (4) of the Act to determine whether in fact development 
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within s. 12 had taken place. The company appealed. Cur. ady, 
vult. 


Lorp EvERSHED, M.R., said that he agreed with the dissenting 
judgment of Lord Goddard, C.J., in the Divisional Court, and he 
also agreed with him that Keats v. London County Council 

1954] 1 W.L.R. 1357; 98 Sor. J. 769 was wrongly decided, 
In his (his lordship’s) judgment the powers conferred on the 
justices by s. 23 (4) of the Act enabled inquiry to be made into 
the allegation which had to be made in every enforcement notice 
that unauthorised development had, in the opinion of the local 
authority, been carried out. The allegation involved a double 
inquiry: first, whether there had been “ development ’’ after 
Ist July, 1948, or at all, and if after that date, whether it was ofa 
kind that required permission under the Act. Accordingly, the 
justices were entitled to quash the enforcement notice. The 
appeal, therefore, would be allowed. 


SELLERS, L.J., delivered a concurring judgment. 


OrMEROD, L.J., agreed. Appeal allowed. Leave to appeal. 


APPEARANCES: John Pennycuick, Q.C., and J. D. James 
(Clifford-Turner & Co.); Geoffrey Lawrence, Q.C., and Peter 
Boydell (Sharpe, Pritchard & Co., for F. H. Busby, Town Clerk, 


Eastbourne). 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [2 W.L.R. 630 


ENFORCEMENT NOTICE: PRE-ACT USER OF LAND 
AS CARAVAN SITE: NUMBER OF CARAVANS 
INCREASED: WHETHER A MATERIAL CHANGE 

OF USER 


Guildford Rural District Council v. Fortescue 
Same v. Penny 


Lord Evershed, M.R., Sellers and Ormerod, L.JJ. 
23rd March, 1959 
Appeal from the Divisional Court. 


These two appeals were heard together and arose out of the 
same facts. The appellants in the second appeal were the owners 
of land used as a caravan site, and the appellants in the first appeal 
were the occupiers of the caravans on the land. From 1934 
to 1955 the land had been used as a health and holiday camp. 
On Ist July, 1948, when the Town and Country Planning Act, 
1947, came into existence, there were eight residential caravans 
on the land, and at the date of the hearing before the justices 
their number was twenty-seven. The respondents, as the local 
planning authority, served on the appellants an enforcement 
notice under ss. 23 and 24 of the Town and Country Planning Act, 
1947, requiring them to discontinue the use of the land for the 
stationing of caravans in excess of twenty-one (the number for 
which the Minister of Housing and Local Government had granted 
planning permission). The justices, on the application of the 
appellants, quashed the enforcement notice, holding that the 
increase in the number of caravans did not constitute development 
within s. 12 of the Act. The Divisional Court, following its own 
decision in Eastbourne Corporation v. Fortes Ice Cream Parlow 
(1958) 2 0.B. 41; 102 Sor. J. 365, allowed the local authority's 
appeal from the justices’ order on the ground that the justices 
had had no jurisdiction under s. 23 (4) of the 1947 Act to determine 
whether there had in fact been development within s. 12 of the 
Act or not and the Divisional Court discharged the order of the 
justices. The appellants appealed. Before giving judgment the 
Court of Appeal heard the appeal in the Eastbourne case supra. 
The Court of Appeal having reversed the decision of the Divisional 
Court in that case proceeded to give judgment on this appeal. 
Cur. adv. vult. 


Lorp EvERSHED, M.R., said that the decision of the Court of 
Appeal in the Eastbourne case above had determined that the 
justices had jurisdiction to quash the enforcement notice. There 
remained, however, the question: were the justices justified in 
concluding, as they did, that the increase from eight to twenty- 
seven in the number of caravans on this site did not amount to 4 
material change in the use of the land? He (his lordship) 
could find no problem of law involved in the posing of that 
question. The justices who heard the arguments and found the 
facts answered the question in the negative; and in all the 
circumstances he concluded (as counsel for the appellants con- 
tended) that it was not open to the Court of Appeal to interfere 
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with that finding of facts. .Accordingly, he would allow the 
appeal on both points. 

SELLERS, L.J., delivered a concurring judgment. 

ORMEROD, L.J., agreed. 

APPEARANCES: J. E:. Megarry, Q.C., and Bernard Marder 
(Garber, Vowles & Co.); Nigel C. Bridge (Jaques & Co., for 
Barlow, Norris & Jenkins, Guildford); J. D. James (F. H. Busby, 
Town Clerk, Eastbourne). 


Appeals allowed. 


(Reported by J. A. Grirritus, Esq., Barrister-at-Law] [2 W.L.R. 643 


Chancery Division 


LANDLORD AND TENANT: CONSENT SUBJECT TO 
CONDITION OF GUARANTEE 
In re Greater London Properties, Ltd.’s Lease ; 


Taylor Bros. (Grocers), Ltd. v. Covent Garden Properties 
Co., Ltd. 


Danckwerts, J. 12th March, 1959 


Adjourned summons. 


A lease of shop premises contained a covenant that the tenants, 
Taylor Bros. (Grocers), Ltd., should not, without the consent 
of the landlords, assign the lease, ‘‘ but such consent shall not 
be unreasonably withheld in the case of an assignment... to a 
respectable and responsible assignee .’ The landlords, 
Covent Garden Properties Co., Ltd., were willing to consent 
to an assignment to a subsidiary of Allied Bakeries, Ltd., a 
large and wealthy trading company, provided that the latter 
guaranteed the performance of the covenants under the lease. 
The landlords contended that as repayment of loans, amounting 
to some £225,000, made to the subsidiary respectively by the 
parent company and fellow subsidiaries could at any time be 
demanded by the parent company, with the consequent ruin of 
the subsidiary, the latter was not a ‘‘ responsible assignee ”’ within 
the meaning of the covenant. The subsidiary was, however, 
trading at a profit and the loans had been spent on the acquisition 
of fixed assets. By this summons the tenants asked for a 
declaration that the refusal of the landlords’ conserit to the 
proposed assignment of the lease was unreasonable, and that they 
were, notwithstanding such refusal, entitled to assign it. 


DANCKWERTS, J., said that it was plain from Willmott v. 
London Road Car Co., Ltd. {1910} 2 Ch. 525 that the responsibility 
in question was not an abstract one, but was related to the 
particular circumstances of the case and, above all, to the amount 
of the obligations which the company was going to undertake ; 
ie., the amount of the rent and the burden of the covenants and 
other obligations contained in the lease. It was not a theoretical 
matter. It had to be approached having regard to the circum- 
stances, and in a practical and realistic manner. Theoretically, 
of course, it was possible that the demand might at any moment 
be lawfully made to this subsidiary for payment of the whole of 
this large sum but, since the company was a subsidiary of the 
creditor, as a practical matter, it seemed quite out of the question 
that any such demand would be made. The holding company, 
Allied Bakeries, Ltd., could have no interest but to keep this 
company going as part of its trading activities, and it was un- 
thinkable that as a practical matter the subsidiary company 
Was going to be brought to an end suddenly by a demand for 
this debt. Such a position seemed to him quite unrealistic. 
It seemed absurd to pretend that the company was not a reliable 
tenant in respect of the discharge of a rent of £225 a year and 
the performance of the covenants in the lease. It would no 
doubt be very nice for the landlords to have the additional 
support for their rent of a guarantee from Allied Bakeries, Ltd., 
but, in his view, they were not entitled so to demand. Accord- 
ingly, the landlords in refusing their consent except upon the 
condition of a guarantee had refused their consent unreasonably, 
and the tenant company were entitled to the declarations sought. 


APPEARANCES : Heathcote-Williams, Q.C., and J. W. Wellwood 
(Claude Barker & Partners); Lionel Blundell (Simmons & 
Simmons). 


(Reported by Mrs. Irene G. R. Moses, Barrister-at-Law] [1 W.L.R. 503 
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VARIATION OF TRUSTS: APPLICANT'S 
AFFIDAVIT: FORM 
In re Oakes’ Settlement Trusts 
Vaisey, J. 20th March, 1959 
Adjourned summons. 


A settlor applied to the court for an order under s. 1 of the 
Variation of Trusts Act, 1958, approving an arrangement varying 
the trusts of her marriage settlement, executed by her on 13th July, 
1930, under which she had a life interest in the income of the 
settled funds. On 20th February, 1959, Vaisey, J., adjourned 
the application for the settlor to file an affidavit explaining why 
she now asked that the trusts be varied. 

VaIsEy, J., said that the power under s. 1 of the Act of 1958 
was discretionary. In applications for the variation of trusts the 
court must not be asked to assume that what was done in the 
past was all wrong. The Act provided that the court ‘‘ may if it 
thinks fit’? approve a variation, not that it must do so. People 
who wished to vary trusts should state briefly in an affidavit why 
they wished to vary them. It was not enough simply to state 
that the applicant now desired that certain restrictions be 
removed. ‘The reasons why it was desired that they be removed 
should be stated. Ina case such as the present the court would 
exercise its discretion. The order would be made. Order 
accordingly. 

APPEARANCES : 
& Co.). 


Petey Oliver and G. B. H. Dillon (Iliffe, Sweet 


{Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 502 


Queen’s Bench Division 


PRACTICE : DISCOVERY: PRIVILEGE: DOCUMENTS 
IN CONTEMPLATION OF LITIGATION 
Seabrook v. British Transport Commission 

Havers, J. 8th July, 1958 

Appeal from Master Clayton. 

S was killed by a train on the main line on which he was working 
while employed by the British Transport Commission. In an 
action brought by his widow under the Fatal Accidents Acts, 
1846 to 1908, and the Law Reform (Miscellaneous Provisions) 
Act, 1934, against the commission for negligence and breach of 
statutory duty as his employers, she sought production on 
discovery of accident returns and reports relating to S’s accident. 
The commission claimed privilege from production of these 
documents as documents made after litigation was contemplated 
and swore an affidavit that they ‘“‘ came into existence by reason 
of the fact that the appropriate officer, in this case the district 
engineer, in accordance with long-standing practice, was required 
to and did so call for such reports and statements for submission 
through the chief civil engineer at Euston to the general manager 
in order that, amongst other things, in the everrtt of a claim for 
damages being received, they could be passed to the commis- 
sion’s solicitor to enable him to advise the commission on their 
legal liability and, if necessary, to conduct their defence to these 
proceedings.”” The master refused to order the production of 
the documents, and the widow appealed. ‘ 

Havers, J., said that in Birmingham & Midland Motor Omnibits 
Co. v. London & North Western Railway Co. [1913] 3 K.B. 850 
it was laid down that it was unnecessary for the affidavit to 
state that the information was obtained solely or primarily 
for the solicitor and that it would be privileged if it was procured 
so that professional advice could be taken in proceedings pending, 
or threatened, or anticipated. Applying that case, the documents 
in the present case did come into existence for the purpose of 
being put before the solicitor, and of being used, not necessarily 
in existing litigation, but in anticipated litigation. In these 
days, the British Transport Commission were entitled to say 
that, whenever a man was fatally injured in the course of his work 
on the railway line, there was at least a possibility that litigation 
would ensue. In those circumstances, there was no material 
on which the correctness of the affidavit could be challenged 
and, therefore, the claim for privilege had been established, 
and the appeal must be dismissed. Appeal dismissed. 

APPEARANCES: W. G. Wingate (Pattinson & Brewer) ; 
Everett, Q.C., and Tudor Evans (M. H. B, Gilmour). 


(Reported by J. D. Penntncron, Esq., Barrister-at-Law] 


Marven 


[1 W.L.R. 509 
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PRACTICE: DISCOVERY: PRIVILEGE: DOCUMENTS 
IN CONTEMPLATION OF LITIGATION 
Longthorn v. British Transport Commission 
Diplock, J. 3rd October, 1958 
Appeal from Master Diamond. 


The plaintiff was injured in an accident at a railway goods 
station in January, 1955. The Dritish Transport Commission 
set up a private court of inquiry in March, 1955, to investigate 
the causes of the accident with a view to preventing further 
accidents, and the plaintiff gave evidence at the inquiry. In the 
course of his action against the commission claiming damages for 
negligence and breach of statutory duty, the plaintiff sought 
production on discovery of the report of the inquiry. The 
commission claimed privilege in respect of the documents relating 
to the report, and in their affidavit of documents stated that the 
ground on which they did so was that the documents came into 
existence and were made “ for the purpose (infer alia) of obtaining 
for and furnishing ”’ to their solicitor ‘‘ evidence and information 
as to the evidence which will be obtained.’’ The master ordered 
the production of the documents and the defendants appealed. 


DipLock, J., said that he did not think it was necessary in 
the present case to seek to lay down to what extent the purpose 
of furnishing the documents to the solicitors must be a main 
or substantial purpose, and at what point it became so subsidiary 
to other purposes that privilege could not be claimed in respect 
of the documents. He was not satisfied on the authorities that 
the mere fact that it might be one of the purposes, however 
insubstantial and however improbable, was a ground for a claim 
of privilege. Whereas the form in which privilege was claimed 
in the list of documents would have been sufficient of itself to 
claim privilege, the form in which it was claimed in the affidavit, 
merely that it was for the purpose tnéey alia, was insufficient, of 
itself, to establish conclusively a claim for privilege. He accord- 
ingly had to look at the nature of the documents in respect 
of which privilege was claimed, in the first instance, to see whether 
they were documents which in their nature were likely to be 
prepared or obtained for the purpose of showing to solicitors. 
The actual document of which inspection was sought was described 
as ‘“‘the report of the private inquiry held by the defendants 
shortly after 19th March, 1955, including statements of 
witnesses made in and for the said inquiry.’’ On the facts of 
this case, neither this document nor any part of it was privileged, 
because the inquiry was not to any appreciable extent for the 
purpose of obtaining for or furnishing to the solicitor to the 
defendants evidence and information as to the evidence which 
would be obtained. Even if his lordship were wrong on the main 
ground of his decision, he would hold that the defendants were 
estopped from claiming privilege in respect of that part of the 


document which contained the plaintiff's evidence. Appeal 
dismissed. 
APPEARANCES: Marven Everett, Q.C., and Tudor Evans 


(M. H. B. Gilmour); John Macgregor (Tuck & Mann, for D. G. 
Barnett & Co., Birmingham). 


Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 530 


SHOPS: CLOSING PROVISIONS: WHETHER 
COSTERMONGER’S BARROW A ‘“ PLACE” IN 
WHICH RETAIL TRADE OR BUSINESS CARRIED ON 
Kahn v. Newberry 
Lord Parker, C.J., Donovan and Salmon, J J. 
13th April, 1959 

Case stated by London Sessions Appeals Committee. 

Between 10.20 p.m. and 10.25 p.m. on a weekday the defendant 
was standing beside a stationary costermonger’s barrow on a 
pitch in a London street when he sold apples to two different 
customers. He was convicted of unlawfully carrying on a retail 
trade or business in a “‘ place ’’ not being a shop at a time when 
it would be unlawful to keep a shop open for the purposes of a 
retail trade or business contrary to s. 12 of the Shops Act, 1950. 
He now appealed against that conviction. 

DONOVAN, J., giving the first judgment, said that prior to the 
decision of the Divisional Court in Sfone v. Boreham {1959} 10.B.1, 
relicd, there had been two cases in 
S.C. (J.) 155 and Cowslairs 


on which the defendant 


Scotland [Nixon v. Capaldi [1949 
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Co-operative Society v. Glasgow [1957] S.C. (J.) 51] and one in 
England {Eldorado Ice Cream Co., Ltd. v. Keating [1938] 1 K.B, 
715) on the same or a similar point. In the Eldorado case the 
court had held that a movable box tricycle was outside s. 131 
of the Shops (Sunday Trading Restriction) Act, 1936, and in 
Stone v. Boreham, a case under s. 58 of the Shops Act, 1950 
(which reproduced the effect of s. 13 of the 1936 Act) it was held 
that the piece of ground upon which a mobile van rested was 
not a “ place’’ within the section. If the barrow in this case 
were treated as a mobile counter his lordship could see no relevance 
between this case and Stone v. Boreham. It was true that the 
decision in that and in the £/dovado case were decisions dealing 
with Sunday trading whereas the Scottish cases and the present 
case dealt with weekday trading, and different statutes were 
originally involved, but his lordship could find no such difference 
between the wording of the respective statutory provisions as 
would justify the court in not following Stone v. Boreham. This 
was not a case of a stall regularly erected on the same picce of 
land so that an aspect of some permanency was given to the site— 
that case could be left to be decided if and when it arose. Nor, 
in his lordship’s view, had Parliament had the case of the 
itinerant hawker in mind when passing the various Shops Acts, 
the language of which contemplated shops in the ordinary sense 
of the word and places not being shops but with sufficient aspect 
of permanence about them to warrant them being treated as 
shops. In Scotland a different view had been taken but the 
court must follow the English view and that involved that the 
appeal be allowed. 


“a 


SALMON, J., agreed. 
Lorp Parker, L.C.J., agreeing, said that the test was the same 
under both s. 12 and s. 58, and, that being so, the court was 
bound by the English decisions. The only real difference between 
the English and Scottish decisions turned on the degree of 
permanency necessary. The English decisions emphasised that 
it required more than a casual retail sale to constitute a piece of 
ground the place where a retail trade or business was carried on 
whereas Scotland had gone the length of saying that any place 
irom which a casual sale was carried out was a place within the 

Appeal allowed. 
APPEARANCES: The defendant in person ; 
(J. G. Barr, Solicitor, London County Council). 
[Reported by Miss J. F. Lama, Barrister-at-Law] 


section. 
Paul Wrightson 


[2 W.L.R. 650 


Probate, Divorce and Admiralty Division 


DIVORCE: ADULTERY: POSITION OF 
CO-RESPONDENT 
Woodard v. Woodard and Curd 
Sachs, J. 27th June, 1958, 4th February, 1959 

Undefended petition by husband for divorce on the ground 
of the wife’s adultery with the co-respondent. At the original 
hearing counsel for the husband, before calling evidence in 
support of the petition, indicated that he would invite the court 
to accede to any application which might be made at the con- 
clusion of the evidence to dismiss the co-respondent from the 
suit. Counsel for the co-respondent then informed the court 
that in the event of the co-respondent being dismissed from the 
suit, no application for costs would be made on his behalf. After 
counsel for the husband had closed his case, he submitted that the 
correct course for the court to take was to dismiss the co-respon- 
dent from the suit, on the grounds that he had not adduced 
sufficient evidence to identify the man seen by an inquiry agent 
as the co-respondent and that the evidence was insufficient 
to justify a submission that the co-respondent should be found 
guilty of adultery. He further submitted that if he invited the 
court to dismiss the co-respondent from the suit it was for the 
court to act on that invitation without going further into the 
question, on the basis that such matters arising as they did 
between the husband and the co-respondent were on an inter partes 
footing. Counsel for the co-respondent stated that he would not 
be asking for costs against the husband. His lordship, who was 
satisfied that there had been no collusion, pronounced a decree 
nisi and called for the assistance of the Queen’s Proctor in 
argument upon the matters relating to the co-respondent’s 
position, and suggested that The Law Society might wish to be 
represented. 
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Sacus, J., said that where a charge of adultery came before the 
court, there was a duty upon it, in the public interest, to inquire 
into the facts and to pronounce upon them according to the 
evidence. There was also a duty upon counsel and solicitors 
acting for a spouse making a charge of adultery fairly and frankly 
to present the reasonably available evidence to enable the court 
to come to a proper decision. Costs, on the other hand, were 
strictly an inter partes matter, on which the court was not called 
upon to interfere unless an application was made to it. That 
principle was not affected by a party being legally assisted. 

APPEARANCES: Colin Sleeman (Bernard W. Main, for Baily 
and Goff, Dartford); R. Graham Dow (Kinch & Richardson) ; 
Colin Duncan (the Queen’s Proctor); A. H. Ormerod (The Law 


Society). 
{Reported by Joun B. Garpner, Esq., Barrister-at-Law] [1 W.L.R. 493 


Court of Criminal Appeal 
LAW: EVIDENCE OF CHARACTER: 
ON CHARACTER OF PROSECUTION 
WITNESSES 
R. v. Cook 
Lord Parker, C.J., Devlin, Donovan, McNair and Hinchcliffe, J J. 
23rd March, 1959 


Appeal against conviction and sentence. 


CRIMINAL 
IMPUTATION 


The appellant was charged with obtaining a motor-car by false 
pretences and with receiving five banker’s cheque forms knowing 
them to have been stolen. The prosecution led evidence by a 
police officer of an oral and a written statement made by the 
appellant. The appellant, who conducted his case in person, 
said several times that the statements were obtained from him 
by means of a threat that if he did not speak his wife would be 
charged. Counsel for the prosecution thereupon said that he 
wished to put “‘ certain further questions,”’ and the chairman said 
that counsel was strictly entitled to do so. Counsel then elicited 
in cross-examination that the appellant had a long record of 
crime. The appellant was convicted on both counts, and appealed 
on the ground that his cross-examination upon previous con- 
victions was improper, in that he had not conducted his defence 
so as to involve an imputation on the character of the police 
officer within the meaning of s. 1 (f) (ii) of the Criminal’ Evidence 
Act, 1898. Alternatively, if there had been such an imputation, 
no warning had been given to the appellant that he was going 
too far, and the chairman should, in his discretion, have refused 
to allow the cross-examination. 

DEVLIN, J., reading the judgment of the court, said that the 
difficulties created by s. 1 (f) were, as a general rule, best dealt 
with in accordance with the principle in R. v. Hudson [1912] 
2 K.B. 464 as applied in R. v. Jenkins (1945), 31 Cr. App. R. 1. 
The attempt to give the words a limited construction had led 
to decisions which it was difficult to reconcile ; now that it was 
clearly established that the trial judge had a discretion and that 
he must exercise it so as to secure that the defence was not 
unfairly prejudiced, there was nothing to be gained by seeking 
to strain the words of the subsection in favour of the defence. 
The words, therefore, should be given their natural and ordinary 
meaning and the trial judge should, in his discretion, do what 
was necessary in the circumstances to protect the prisoner from 
an application of the subsection that would be too severe. 
Applying those principles to the circumstances of the present 
case, when the prosecution’s evidence of an admission made to a 
police officer was met by saying that it was extorted by means of a 
threat that otherwise the prisoner’s wife would be charged, 
the defence was so conducted as to involve an imputation on the 
character of the police officer. The issue, therefore, became one 
of discretion. It was well settled that the court would not inter- 
fere with the exercise of a discretion by the judge below unless 
he had erred in principle or there was no material on which he 
could properly have arrived at his decision. But in this case 
the chairman did.not really exercise his discretion at all. He 
allowed the questions to be put because he thought that counsel 
was strictly entitled to do so, although he, the chairman, queried 
Whether it was necessary. Accordingly, it fell to the court to 
exercise their own discretion in the matter. In cases of this sort 
where there was no hard and fast rule, some warning to the 
defence that it was going too far was of great importance ; 
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and it had always been the practice for prosecuting counsel to 
indicate in advance that he was going to claim his rights under 
the subsection, or for the judge to give the defence a caution. 
This was especially needful when the prisoner, as here, was not 
represented. In the circumstances, the questions ought not to 
have been put. But the case against the appellant was over- 
whelming and although the chairman in his discretion should 
have refused to allow the appellant to be cross-examined as to his 
previous convictions, the only reasonable and proper verdict 
on the facts was one of guilty, and there had been no miscarriage 
of justice. Appeal dismissed. 

APPEARANCES: N. PR. Blaker (Registrar, Court of Criminal 
Appeal) ; John Inskip (Stileman, Neate & Topping for Fryer, 
Bennett & Deal, Weston-super-Mare). 


[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 616 


Courts-Martial Appeal Court 


CRIMINAL LAW: CONFESSION: INDUCEMENT 
R. v. Smith 
Lord Parker, C.J., Streatfeild and Hinchcliffe, JJ. 
25th March, 1959 

Appeal against conviction. 

The appellant, a private soldier, was charged with the murder 
by stabbing of a soldier of another regiment during a_barrack- 
room fight. Immediately after the fight the appellant’s regi- 
mental sergeant-major put his company on parade and indicated 
that the men would be kept there until he learnt who had been 
involved in the fighting. At the trial the judge-advocate admitted 
in evidence a statement made by the appellant to the sergeant- 
major at that parade, confessing to the stabbing. Evidence was 
also given of a subsequent confession made on the following day 
to a sergeant of the Special Investigation Branch after a caution - 
had been administered. The deceased man had received two 
bayonet wounds, one of which pierced the lung and caused 
haemorrhage. While being carried to the medical reception 
station for treatment he was dropped twice. At the reception 
station he was given treatment which was subsequently shown to 
have been incorrect. The appellant was convicted and appealed 
on the grounds, infer alia, that the alleged confessions were 
wrongly admitted in evidence and that the court was not properly 
directed as to causation. 

Lorp ParKeErR, C.J., said that, while there was nothing 
improper in the action taken by the sergeant-major, the evidence 
of what took place was clearly inadmissible. The principle to be 
deduced from the cases was that if the threat or promise under 
which the first statement was made still persisted when the 
second statement was made, then it was inadmissible. Only if 
the time-limit between the two statements, the circumstances 
existing at the time and the caution were such that it could be 
said that the original threat or inducement hadebeen dissipated, 
could the second statement be admitted as a voluntary statement. 
In the present case it was clear that the effect of any original 
inducement or threat under which the first statement was made 
had been dissipated. Apart from the fact that the caution was 
given twice, some nine hours had elapsed and the whole circum- 
stances had changed. The parade had ended. The rest of the 
the company had gone to bed. The effect of the threat or the 
inducement was spent. On those grounds the oral and written 
statements made to the sergeant were clearly admissible. As to 
the question of causation, if at the time of death the original 
wound was still an operating cause and a substantial cause, then 
the death could properly be said to be the result of the wound, 
albeit some other cause of death was also operating. Only if 
the second cause was so overwhelming as to make the original 
wound merely part of the history could it be said that the death 
did not flow from the wound. In his summing up, the judge- 
advocate left the broad question to the court-martial whether 
they were satisfied that the wound had caused the death in the 
sense that the death flowed from the wound, albeit the treatment 
given was, in the light of after-knowledge, a bad thing. In the 
opinion of the court that was, on the facts of the case, a 
perfectly adequate summing-up on causation. Appeal dismissed. 

APPEARANCES : Roderic Bowen, Q.C., and H. Kk. Woolf (Registrar, 
Courts-Martial Appeal); E. Garth Moore (Director, Army Legal 
Services). 
{Reported by J. D. Pennincton, Esq., Barrister-at-Law] [2 W.L.R. 623 
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Will—ExXEcUTOR UNABLE TO TRACE WILL—TESTATOR ASSUMED 
INTESTATE—GRANT OF LETTERS OF ADMINISTRATION—WILL 
PRODUCED—BENEFICIARIES’ ACTION 

Q. A died in September, 1957, leaving a will appointing B 
executor. B was unable to find the will, although a completed 
copy was available, and it was therefore assumed that A had 
died intestate. A grant of letters of administration was taken 
out by C after which B thereupon produced a will. He appears 
to be taking no steps to prove the will. What action can the 
beneficiaries under the will take to ensure that the will is proved 
at an early date ? 

A. B should first of all be requested to lodge the will in the 
principal or any district registry or to apply for probate. If he 
refuses or neglects to do so application should be made to the 
principal probate registry for the issue of a subpena to bring in 
script. This is done by filing an affidavit of the facts in the 
Contentious Department. For procedure, see Phillips’ Probate 
Practice, 5th ed., p. 393; form of affidavit, p. 431. Once the 
will has been lodged, B can be invited to renounce and, in default 
of renunciation, he can be cited to accept or refuse the grant ; 
he can only be cited to take a grant if he has inter-meddled. 
The order made on the citation will provide that, if B does not 
take the grant within the time mentioned, the citor may apply 


NOTES AND 


Societies 


THE CENTRAL MIDDLESEX Law SocliETy was addressed by 
Mr. E. J. T. Matthews, an under-secretary of The Law Society, 
at its dinner meeting held at Greenford on 16th April. 
Mr. Matthews gave an illuminating talk on legal aid advice. 
Members of the society have been invited to a cocktail party by 
the Editor and Proprietors of THE SoLiciTors’ JOURNAL on 
14th May, at The King’s Head Hotel, Harrow on the Hill. Other 
activities planned include a luncheon at the Park Hotel, Hanwell, 
on 12th June; a dinner at the Star and Garter Hotel, Kew Bridge, 
on 6th October, and the annual dinner and ball at the Savoy Hotel, 
in the Strand, on 12th November. 


Obituary 
Mr. S. R. GRIFFITHS 
Mr. Samuel Rhys Griffiths, solicitor, of Ammanford and 
Llanwrtyd Wells, died on 18th March, aged 64. He was admitted 


in 1920. 
Mr. G. W. HUNTBACH 


Mr. Gerald W. Huntbach, solicitor, of Stoke-on-Trent, died 
on Ist April, aged 71. He was admitted in 1914. 


Mr. J. T. MARSHALL 
Mr. John Theobald Marshall, solicitor, of Manchester, died 
on 5th April, He was admitted in 1920. 
Mr. G. F. MITCHELL 
Mr. George Frederick Mitchell, solicitor, of Scarborough, died 
recently, aged 59. He was admitted in 1928. 
Mr. H. C. RADCLIFFE 
Mr. Hugh Christian Radcliffe, barrister-at-law, clerk of assize 
to the North-Eastern Circuit, died suddenly on 16th April, aged 
57. He was called to the Bar in 1926. 
Mr. J. B. SPARKE 
Mr. James Berthon Sparke, solicitor with the Inland Revenue 
from 1913 to 1928, died recently, aged 73. 


Mr. O. H. SWANN 
Mr. Oliver Howard Swann, retired solicitor, of Heathfield, 
died recently, aged 87. He was admitted in 1893. 
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for letters of administration with the will annexed. C should be 
requested to lodge the grant of letters of administration in the 
principal registry and to apply for its revocation. If C refuses, 
a citation to bring in the grant will have to be issued and served 
on C. 


Trustee Act, 1925—ExrcuTors—POWER OF ATTORNEY 

Q. We are acting for purchasers of parts of a large estate, 
The vendors are the general executors of the last tenant for life 
of the estate. The settlement came to an end on his death, 
The tenant for life died four years ago. The vendor executors 
have not executed any assent in respect of the property in favour 
of themselves as trustees. One of the executors has gone abroad, 
In his absence conveyances are being executed by an attorney 
appointed under a deed purporting to be made under s. 25 of 
the Trustee Act, 1925. The power of attorney does expressly 
refer to the trusts and powers vested in the general executors as 
such. Is the power of appointing an attorney under s. 25 
available to a personal representative ? Does the definition in 
s. 68 (17) of the Trustee Act operate to sanction this practice ? 

A. The Trustee Act, 1925, s. 25, gives a trustee who is going 
abroad power to appoint an attorney to act on his behalf. 
“Trustee ’’ in this section includes a personal represeutative: 
Halsbury’s Statutes, 2nd ed., vol. 26, p. 86 (mn). 


NEWS 


Mr. R. O. THOMSON 
Mr. Robert Owen Thomson, solicitor, of Manchester, died on 
1st April, aged 49. He was admitted in 1937. 


Honours and Appointments 

Mr. C. G. Dove has been appointed divisional magistrate, 
Aden. 

Mr. R. B. HEAsMAN has been appointed income tax adviser, 
Windward Islands. 

Mr. J. Henry has been appointed magistrate, Gambia. 

Mr. R. M. HeErcutes, Crown counsel, Trinidad, has been 
appointed resident magistrate, Jamaica. 

Mr. JosepH INGHAM, solicitor, of Cannock, deputy clerk to 
Cannock and Rugeley Magistrates’ Courts, has been appointed 
clerk to the County Borough Magistrates of Smethwick, 
Staffordshire. 

Mr. G. T. Lesson, an assistant solicitor with St. Pancras 
Borough Council, has been appointed deputy town clerk of 
Yeovil in succession to Mr. H. W. Jones. 

Mr. L. G. E. K. Lewis has been appointed magistrate, 
St. Vincent. 

Mr. L. C. McCormack has been appointed Crown counsel, 
Sierra Leone. 

Mr. R. M. MILLINGEN, assistant Crown solicitor, Jamaica, has 
been appointed deputy Crown solicitor, Jamaica. 

Mr. M. Nunan, Crown counsel, Northern Nigeria, has been 
appointed legal draftsman, Northern Nigeria. 

Mr. J. M. Supbwu, assistant registrar-general, Jamaica, has been 
appointed registrar-general, Jamaica. 
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